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Series Editors’ Foreword 


ltis surprising that there is no comprehensive history of the United Nations 
family of organizations. True, in the last few years, histories of the UN Devel- 
opment Programme’ and the World Food Programme’ have been completed, 
to add to the two histories of UNICEF, the UN Children’s Fund, produced 
in the 1980s and 1990s.’ And the UN Educational, Scientific and Cultural 
Organization; the World Health Organization; and the UN Conference on 
Trade and Development have been preparing volumes bringing together 
different perspectives of the evolution of their own organizations. But sixty 
years after the founding of the UN, these are still patchy and incomplete. 
More serious and complete accounts of UN activities and contributions 
must be expected of all public organizations, especially internationally ac- 
countable ones, along with enhanced efforts to organize their archives so 
that independent researchers can also document and analyze dispassionately 
their efforts, achievements, and shortcomings. All this is an essential part of 
the record of global governance during the last half century. 

Faced with this major omission—which has substantial implications for 
the academic and policy literatures—we decided to undertake the task of 
writing an intellectual history—that is, a history of the ideas launched or 
nurtured by the United Nations. Observers should not be put off by what 
may strike them as a puffed-up billing. The working assumption behind our 
undertaking is straightforward: ideas and concepts are a main driving force 
in human progress, and they arguably have been one of the most important 
contributions of the world organization. And as the various volumes of our 
project have been completed, our early assumptions about the importance 
of ideas among the UN’s various contributions, and for its wider influence, 
have been confirmed by the record. 

The United Nations Intellectual History Project (UNIHP) was launched in 
1999 as an independent research effort based at the Ralph Bunche Institute 
for International Studies at The Graduate Center of The City University of 
New York, with a liaison office in Geneva. We are grateful for the enthusi- 
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astic backing from former Secretary-General Kofi Annan and other staff, as 
well as from scholars and analysts and governments. We are also extremely 
appreciative for the generosity of the governments of the Netherlands, the 
United Kingdom, Sweden, Canada, Norway, Switzerland, Finland, and the 
Republic and Canton of Geneva; of the Ford, Rockefeller, and MacArthur 
Foundations, the Carnegie Corporation of New York, and the Dag Hammar- 
skjöld and UN Foundations; and an individual contribution of Ms. Alice Lobel 
of Paris. This support ensures total intellectual and financial independence. 
Details of this and other aspects of the project can be found on our web site: 
www.UNhistory.org. 

The work of the UN can be divided into two broad categories: economic 
and social development, on the one hand, and peace and security, on the 
other. The UNIHP is committed to producing fifteen volumes on major 
themes, mainly in the first arena but penetrating also the second. These vol- 
umes are all being published in a series by Indiana University Press. Oxford 
University Press is publishing a related volume titled The Oxford Handbook 
on the United Nations.‘ 

In addition, the UNIHP has completed an oral history collection of some 
seventy-nine lengthy interviews of persons who have played major roles 
in launching and nurturing UN ideas—and sometimes in hindering them! 
Extracts from these interviews were published in 2005 as UN Voices: The 
Struggle for Development and Social Justice, and authors of the project’s vari- 
ous volumes, including this one, have drawn on these interviews to highlight 
substantive points made in their texts. Full transcripts of the oral histories 
were made available in electronic form in early 2007 to facilitate work by 
researchers and other interested persons worldwide. 

There is no single way to organize research, and certainly not for such 
an ambitious project as this one. This UN history has been structured by 
topics—ranging from trade and finance to human rights, from transna- 
tional corporations to development assistance, from regional perspectives 
to sustainability. We have selected world-class experts for each topic, and 
the argument in all of the volumes is the responsibility of the authors whose 
names appear on the covers. All have been given freedom and responsibility 
to organize their own digging, analysis, and presentation. Guidance from 
ourselves as the project directors as well as from peer review groups has been 
provided to ensure accuracy and fairness in depicting where the ideas came 
from, how they were developed and disseminated within the UN system, and 
what happened afterward. We are hoping that future analyses will build upon 
our series and go beyond. Our intellectual history project is the first, not last, 
installment in depicting the history of the UN’s contributions to ideas. 
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Human Rights at the UN: The Political History of Universal Justice is the 
ninth volume in the series—and in some respects the most challenging and 
outspoken. Roger Normand and Sarah Zaidi bring to bear an enormous 
range of professional expertise, country experience, and personal commit- 
ment as human rights scholars and activists, including recent first-hand 
involvement in the traumas of Iraq and Afghanistan. They have traced the 
developments and advances in the main areas of human rights within the 
UN, from the Charter and the Universal Declaration in the 1940s through 
the tortuous debate and negotiation of the two conventions on economic, 
social, and cultural as well as civil and political rights in the 1950s and 1960s 
and the later developments in the rights of special groups and the right to 
development in the 1980s to the World Conference on Human Rights in 
Vienna and the establishment of the Office of the High Commissioner in the 
1990s. They deal with the most recent restructuring of the Human Rights 
Council, whose first session took place in June 2006. 

At every stage, the authors bring out the different forces and interests 
behind governments in this story, the vision and roles of some of the key 
professionals within the UN secretariat, and the important roles played by 
what we have called the “third UN”—the experts and committed activists in 
nongovernment positions and organizations that lobby publicly and privately 
and often contribute expertise to achieve what they think will be a better 
outcome. Indeed, in the area of human rights, the role of the third UN may 
have been more significant and strategic in explaining advances than that 
of either the first or second UN, the names we have given in this project to 
the member governments and secretariat staff successively. 

For all their recognition of the positive elements represented by these 
advances, Normand and Zaidi underline a darker and more hypocritical 
side of government policy at each stage, namely that with few exceptions, 
each negotiation has continued and reinforced the position set out by the 
major powers from the beginning, to the effect that human rights in their 
international manifestation are not to be subject to any legal international 
enforcement mechanism. Normand and Zaidi argue that more often than 
not, when international action has been taken in the name of human rights, 
it has been driven by big-power politics rather than by law or principle. 

The concluding message in the final chapter is an even more sobering 
one, based on their analysis of the long historical record of human rights 
but sharpened by their recent first-hand involvements. This message is that 
the present international system of human rights, for all its strengths and 
weaknesses, is under serious worldwide threat from two more current chal- 
lenges: the war against terror and the steady advance of globalization. The 
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war against terror has sacrificed human rights in many countries all over 
the world, including in those that most loudly proclaim their allegiance to 
them. In parallel, globalization is giving sway to the economic priorities of 
the market over human rights (and other considerations such as the envi- 
ronment). This, Normand and Zaidi argue, not only reflects the power of 
economic interests but the principles on which international institutions 
such as the World Trade Organization have been constructed. Principles in 
this case are backed by legal enforcement mechanisms of the sort that were 
set aside, consciously and consistently, in the construction of declarations 
and conventions for human rights. 

These are tough messages, and the authors back them up with a wealth of 
analysis and evidence. As with other volumes in this series, we do not agree 
with every detail but are proud to have commissioned this well-documented 
volume. All who care about human rights need to carefully ponder the chal- 
lenge that the authors present. 

We are convinced that the UN story in general deserves to be better 
documented if it is to be better understood and appreciated. Human Rights 
at the UN: The Political History of Universal Justice makes a significant con- 
tribution. Secretary-General Kofi Annan wrote in the foreword to Ahead of 
the Curve? UN Ideas and Global Challenges: “With the publication of this 
first volume in the United Nations Intellectual History Project, a significant 
lacuna in twentieth-century scholarship and international relations begins 
to be filled” This present volume is yet another step in closing the gap in 
the historical record. 

We hope that readers will feel engaged, confronted, and perhaps provoked 
by this account, at once a journey through time and ideas and a challenge 
for all who are committed to the extension of human rights. Normand and 
Zaidi’s analysis raises questions about the unfinished revolution, not the least 
whether the world, as too often before, may be entering a phase of reversalin 
what was a major area of human advance, a revolution “finished off” rather 
than “left unfinished” We hope that the authors’ premonitions of the demise 
of human rights as a central concern and activity of the United Nations are 
exaggerated. But this volume’s lesson is that if human rights are to be guarded 
from further setbacks and the human rights revolution is to be continued 
and not abandoned, critical actions and inputs must come from committed 
citizens within individual countries and from nongovernmental organizations 
(NGOs) acting on a global scale—a call to arms by the third UN. 

There are glimmers of hope. Over the last ten years, a momentum has 
been built up by the adoption of rights-based approaches to development 
among many international and national NGOs. There has been a sea change 
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toward rights-based approaches to development in Latin America, just as 
there is new energy in the fight for access to treatment for HIV/AIDS from 
groups in South Africa. In a different way, many long-term supporters of 
civil liberties in the United States and other developed countries are being 
energized by their dismay over the retreats from human rights commitments 
by the major powers. 

These efforts are evidence of important advances and continued strong 
support for human rights in civil society which will not easily be reversed 
by the war on terror. Normand and Zaidi are right to direct attention to the 
challenges presented by recent worldwide setbacks to human rights. But 
the battle is not over—and the outcome, as so often before, will depend on 
the pressures brought to bear by civil society and, within and around the 
UN, by the third UN. This volume will, we hope, serve as a stimulus to these 
efforts. 

As always, we welcome comments from our readers. 


Louis Emmerij 
Richard Jolly 
Thomas G. Weiss 
New York 
August 2007 


Foreword 


Among the most improbable developments of the previous hundred years 
or so is the spectacular rise of human rights to a position of prominence in 
world politics. This rise cuts against the grain of both the structure of world 
order and the “realist” outlook of most political leaders acting on behalf of 
sovereign states. We live in a globalizing world that is still largely dominated 
by states whose governments jealously guard their sovereign rights. Those 
who exert influence within these governments overwhelmingly shape policy 
by relying upon perspectives that tend to marginalize matters of law and 
morality. Given these background conditions, it is rather remarkable that 
human rights has received any serious attention within the United Nations, 
which is above all an organization of, by, and for sovereign states. The whole 
field of international human rights is haunted by the question “Why would 
states voluntarily subvert their own sovereign authority?” 

And yet, despite impediments, the issue of human rights has steadily 
moved from the marginal domains of public piety and nationalistic propa- 
ganda toward consistent policy relevance and frequent societal preoccupa- 
tion. An array of ex post facto explanations exists for the unlikely emergence 
of international human rights. To begin with, there has been a widespread 
recognition among the citizenry of democratic states since World War I 
that upholding human rights is connected with international stability—in 
effect, that an improvement in the life circumstances of domestic society will 
over time contribute to the avoidance and mitigation of armed conflict. This 
conviction, anticipating “democratic peace” thinking, was reinforced by the 
aggressive behavior of the fascist countries and imperial Japan. 

Further, in wartime, political leaders solemnly promised their citizens a 
new dawn of enhanced global justice once victory was achieved. This sense 
of moral purpose as a goal of war was given an initial push by the establish- 
ment of the League of Nations after World War I, which, despite failing 
miserably to fulfill its role of preventing war, represented an altogether novel 
institutional commitment to placing the interests of humanity above and 
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beyond the interests of states. Without doubt the strongest of all antecedent 
developments to the rise of human rights was the psycho-political impact 
of the Holocaust and the sense of guilt felt within the liberal democracies 
about how little had been done to block Adolf Hitler’s genocidal path of 
action. The core conviction that such governmental abuse should not be 
shielded in the future by the protective claims of national sovereignty was 
the foundation of the post-1945 movement to embed fundamental human 
rights in international law. The UN was established to carry this momentum 
forward, but in fact the world body was largely stymied by the intrusion of 
power realities and colonialist sensitivities. 

Over the decades, the UN has often disappointed human rights supporters, 
yet it has also provided several impressive success stories. The disappoint- 
ments have generally involved rude awakenings to the continuing potency 
of power politics and state sovereignty that seemed always, in the crunch, 
to trump urgent human rights challenges. It has become normal not to 
expect too much of a response from the UN even in the face of impending 
humanitarian catastrophes unless there happens to be a compelling geo- 
political motive for taking strong protective action. Here again, the terrain 
is slippery. If the geopolitical stakes are high, suspicions will abound that 
human rights considerations are being invoked as a pretext for recourse to 
aggressive war. The ongoing Iraq war is the textbook case of this pattern, 
which casts a dark shadow of hypocrisy across the whole spectrum of what 
is presented as humanitarian diplomacy. 

As of 2007, Iraq is slipping deeper into violent chaos because the geopoliti- 
cal stakes are seen as high. Yet the killing in Darfur is getting comparatively 
little attention since such stakes are treated as trivial. Furthermore, despite 
the existence of a framework of international law mandating the protection 
of human rights, it remains difficult for the United Nations or outside forces 
to act without the backing of major powers and the consent of the territo- 
rial government. It is obvious that countries such as Russia and China are 
too strong to challenge, however reprehensible their behavior with respect 
to human rights. Nothing effective can be done to uphold the rights of the 
people of Chechnya, Tibet, and Xinjiang except to subject the situations in 
those parts of the world to periodic media scrutiny. Even less formidable 
countries such as Sudan have demonstrated that it is not currently feasible to 
protect victims of abuse when the territorial government or de facto leaders 
are sufficiently opposed to “humanitarian intervention” 

Yet major human rights successes exist and sustain hope for the future. 
Largely under UN auspices, governments have constructed over the years 
an authoritative architecture of human rights norms and practices through 
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the negotiation of widely ratified international treaties. The Universal Dec- 
laration of Human Rights, the International Covenant on Civil and Political 
Rights, and the International Covenant on Economic, Social and Cultural 
Rights together form what is known as the international bill of rights. In 
1993, the United Nations held a world conference in Vienna on human 
rights and development that brought together governments and civil society 
forces to debate and discuss human rights. Besides strengthening transna- 
tional networks of human rights activists and organizations, the conference 
resulted in an upgrading of human rights within the UN system. A high 
commissioner for human rights was created to give greater influence to the 
human rights agenda within the UN. Unfortunately, subsequent experience 
has been mixed as political pressures have seriously eroded the credibility 
of the world body’s work in the area of human rights; the United States 
has mounted attacks because of its inability to focus attention more or less 
exclusively on its adversaries, as have countries of the global South that are 
frustrated by the unwillingness of the UN to take steps to implement what 
has been agreed upon. 

More notable, perhaps, than these organizational achievements, was the 
backing the UN gave, especially the General Assembly, to political move- 
ments seeking to overcome oppressive conditions. Despite some political 
friction, the UN eventually lent its support to anticolonial struggles and 
through an endorsement of the right of self-determination turned its back on 
exploitative forms of imperial rule. Even more vigorously, the UN created an 
important aura of legitimacy for the anti-apartheid campaign that included 
lending its moral authority to the sanctions imposed on the government of 
South Africa. 

The UN cannot escape this contradictory profile of achievement and 
frustration. A mixed message is written into its Charter, which affirms the 
equality of states and the norm of nonintervention yet confers on five states 
permanent membership in the Security Council coupled with a right of veto. 
This Westphalian tension between a world of equally sovereign states and 
a formal acceptance of the privileged role of dominant states is responsible 
for an unending sense of uncertainty as to what to expect from the United 
Nations—nowhere more so than in relation to the international protection 
of human rights. 

It is against such a background that Roger Normand and Sarah Zaidi have 
written their extraordinary historical account of the complex evolution of a 
human rights dimension in the theory and practice of the United Nations. 
Their book illuminates the extent to which human rights has so often taken 
a back seat to geopolitics over the years, but they go further, arguing that the 
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only true test of achievement is the behavioral impact of human rights on the 
lives of women and men. Normand and Zaidi find a disturbing gap between 
the proliferation of norms and the absence of implementing mechanisms, 
leaving poor and oppressed peoples without much discernible relief that can 
be traced to the incorporation of human rights into international law. They 
explain this gap as not only a reflection of a statecentric world order but as 
also significantly connected with the workings of neoliberal globalization 
that they believe has intensified disparities between rich and poor within 
and among countries without appreciably diminishing the magnitude of 
poverty and other forms of avoidable human suffering. Normand and Zaidi 
adopt a comprehensive view of human rights that gives equivalent weight to 
economic and social rights and are sharply critical of capital-driven policies 
pursued by international financial institutions and market forces. 

Because of their well-evidenced and well-reasoned skeptical assessments, 
their affirmations of the human rights movement have great weight. Human 
Rights at the UN affirms the potential and reality of this human rights tradi- 
tion even as it has operated within the constraints of the United Nations. The 
book argues convincingly that despite repeated failures of implementation, 
the authority and acceptance of human rights has contributed an invaluable 
language to the pursuit of universal justice that has encouraged debate and 
communication within and outside the UN and crosses civilizational and 
religious lines of difference. These consensus-forming activities at the UN 
have also helped to identify agreed limits on permissible behavior. The human 
rights perspective has often highlighted illegitimate government practices 
in ways that can (under certain conditions) mobilize political opposition 
and produce desirable changes in behavior. In this regard, the UN must be 
credited with hastening the collapse of both colonialism and apartheid. 

Normand and Zaidi provide readers with a fascinating narrative of the 
role of human rights discourse prior to the existence of the United Nations 
that makes two elements of the story much more clear than ever before: first, 
the links between support for human rights, major wartime conditions, and 
postwar global reform; and second, the crucial role both charismatic politi- 
cal leaders and popular agitation played in bringing human rights in from 
the cold. Their telling of these stories also helps us understand why both 
hope and disillusionment surround the experience of human rights as it has 
developed within the United Nations. 

The book is particularly informative about how such wartime leaders as 
Woodrow Wilson and Franklin Delano Roosevelt presented hopeful images 
of their postwar visions of humane societies during a war only to have those 
visions shattered by entrenched political elites at home and abroad as soon as 
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the war was over. It was one thing to talk about racial equality and freedom 
for all peoples in the midst of a war, when the mobilization of support was 
crucial to the war effort, and quite another to confront reactionary forces in 
control of allied governments that were committed to racism and colonial- 
ism once the war ended. Normand and Zaidi’s provocative yet persuasive 
thesis is that these reactionary forces generally prevailed both before and 
after the establishment of the United Nations. This assessment leaves readers 
somewhat uncertain as to whether they think the idealistic efforts of global 
reformers fell short because of naiveté or the constraints of power or, more 
likely, some combination. 

What is certain, however, is that Human Rights at the UN is a great 
book, filled with insight, empathy, and understanding. It encourages what 
all genuine supporters of human rights and of the United Nations should 
welcome—an authoritative text that approaches this delicate subject matter 
with eyes wide open. Above all, it helps us grasp the complex double truth 
that the emergence of human rights as a major concern at the UN is both 
a political miracle and a large contributor to disillusionment about the real 
impact of UN activities on the human condition. 


Richard A. Falk 
Princeton University 
August 2007 


Preface 


We do not believe that history is objectively knowable, only a snapshot of 
the almost infinite voices, personalities, and events that comprise a given 
moment in time can ever be captured through words on a page. The issue is 
not only whose stories get told but also who tells the stories. In writing this 
book, we have made an effort to canvass a range of primary and secondary 
materials and draw from them reasonable inferences and make fair conclu- 
sions, but we cannot pretend that our own viewpoints are irrelevant. Before 
presenting the substantive themes and ideas of the book, therefore, we will 
try to situate our own voices through a brief sketch of our shared journey 
in human rights. 

We come to this topic from the perspective of having spent most of our 
careers as “professional” human rights activists. This has given us opportuni- 
ties to travel the world, work with talented and committed people, investigate 
the causes as well as effects of various violations, and, above all, experience 
the resilience of the human spirit in the face of countless oppressions. How- 
ever, through these experiences, we have also come to question many of the 
pat assumptions we once held about the inherent value of human rights, 
concerning not only means and methods but also concepts and ideology. 
Today we consider ourselves to be human rights believers and human rights 
skeptics at the same time. 

In 1993, we established an international human rights organization to 
fight for economic, social, and cultural rights, rights central to the lives of 
the most exploited and dispossessed people on earth.! We worked together 
until 2005 on a series of research, education, and advocacy projects in some 
of the world’s most intractable conflict zones. When we first started, it 
seemed that the end of the Cold War had opened an important new frontier 
to work for peace, human rights, and development, and we wanted to do 
our part. A few years earlier, our group would have been hard pressed to 
win political, let alone financial, support to challenge economic oppression 
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on human rights grounds. But the new political climate was conducive to 
new ways of thinking. 

Our methodology incorporated a multidisciplinary approach—human 
rights lawyers, social scientists, and community groups working together to 
document violations, educate the public, and advocate for social change. Our 
principle was solidarity; we felt fortunate to work with inspiring and dedicated 
activists and organizations in so many different countries, and we came to 
understand the genuine universality of people’s hopes and struggles. 

At the same time, we constantly ran up against the political limitations of 
human rights advocacy. Despite entering the field with a measure of worldly 
realism, the intransigence of power was nonetheless a disillusioning experi- 
ence. The lessons we learned contributed to our interest in examining the 
historical foundations of the human rights idea, if only to better understand 
how a potentially revolutionary ideology with popular appeal could be so inef- 
fective at improving people’s lives on the ground—in our view, the single most 
important litmus test for judging the worth of the human rights system. 

Our own personal decision to collaborate in the first place illustrates the 
power and promise of human rights as an overarching justice framework 
capable of uniting diverse people with diverse interests. Identity politics es- 
sentializes cultural and other differences; human rights reveal the common 
ground of being. By all appearances, we two came from different backgrounds 
and were destined to head in different directions—a Pakistani Muslim female 
social scientist trained in international public health and development and a 
Jewish male lawyer from the United States trained in international law and 
theology. Political interests brought us together, and human rights defined 
our career paths. 

Human rights made sense to us as a natural, almost self-evident choice 
for carrying forward our shared commitment to social justice. No other 
ideological framework offered a set of principles that we both could accept 
wholeheartedly. Equally important, no other framework seemed to offer 
comparable practical avenues for contributing to social change—the entire 
community of nations, so called, had recognized human rights as the moral 
and legal foundation for international justice. The widespread acceptance 
by states of a common set of legal norms provided the theoretical basis for 
accountability. On the other hand, we knew full well that these commit- 
ments made little difference to people without a strategic capability to win 
them on the ground. The task, as we saw it, lay in closing the gap between 
rhetoric and reality. 

We would like to offer uplifting testimonies of great victories won in 
partnership with dedicated local groups and fearless activists. There are such 
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stories, though the triumphs are often small and personal, reflected more 
in the process of struggle than in any outcome that might be recognized as 
a triumph by history. Instead, we will recount, in highly abridged form, the 
results of campaigns we undertook in Iraq and Afghanistan, both of which 
illustrate the challenges inherent in using human rights as a tool for social 
change. To what extent the obstacles we encountered are built into the hu- 
man rights model itself is one of the subjects of this book. 

Iraq presents one of the most shameful failures of the international com- 
munity this century. Few serious observers doubt that the Baath Party under 
Saddam Hussein committed gross human rights violations. The height of 
these violations occurred in the 1980s, when Iraq was receiving financial 
and operational support from the United States and other western powers 
in its war against Iran. Due to political pressure, the United Nations main- 
tained silence in the face of documented abuses against political dissidents 
and, more broadly, the Kurdish and Shi’a populations. It was only when Iraq 
upset the geopolitical balance by invading and occupying Kuwait in 1990 
that the Security Council, again directed by the United States and western 
powers, authorized war and sanctions against Iraq. Between 1991 and 2003, 
when a U.S.-led coalition invaded Iraq for a second time, this time toppling 
the regime, the Iraqi population suffered a precipitous and unprecedented 
decline in living standards under policies approved and executed by the 
United Nations, an organization meant to secure peace, development, and 
human rights.” The entire nation was impoverished, and more than a million 
civilians died as a result, the majority of them children. 

Our human rights group was one among the first and most persistent 
critics of this international policy, sending four assessment missions—com- 
prised of lawyers, medical experts, economists, engineers, and other social 
scientists—to Iraq during the 1990s, the first only three weeks after the 
end of the 1991 war.? We also participated in several other UN assessment 
missions.* The findings from these investigations were dramatic and incon- 
trovertible. War had systematically destroyed Iraq's modern infrastructure, 
while sanctions prevented its reconstruction and caused the collapse of 
Iraq's import-dependent economy. The poorest and most vulnerable sectors 
of society, those without the means to fight for scarce resources, were the 
most adversely affected. Perversely, sanctions also obliterated the private 
sector and the middle class while strengthening the regime’s grip on power 
by increasing its leverage over remaining resources and making the popula- 
tion dependent for survival on a government rationing system. A cycle of 
malnutrition, disease, and death took hold; our epidemiological surveys 
documented a sharp rise in infant and child mortality. By the late 1990s, 
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UN studies corroborated the finding that more than 500,000 children under 
the age of five had died as a result of sanctions-related conditions.” These 
results were not unexpected, given that sanctions were deliberately designed 
to cripple Iraq’s economy and force the government to redraw its borders, 
eliminate weapons programs, and make other concessions demanded by the 
United States. It is within this calculus that U.S. secretary of state Madeline 
Albright termed the suffering of civilians an “acceptable price to pay” for 
keeping the pressure on Saddam Hussein.° 

Our findings contrasted with U.S. claims of a “clean” war and a humane 
sanctions policy aimed at isolating the regime rather than harming the 
population as a whole. Other groups issued similar reports, the media cov- 
ered the growing humanitarian crisis in Iraq, and a global movement arose 
to demand an end to sanctions. Yet the U.S.-led Security Council remained 
unmoved, modifying sanctions to allow a limited “oil-for-food” program but 
otherwise assigning all responsibility for the suffering of Iraqis to the demon- 
ized figure of Saddam Hussein. In effect, the people of Iraq were caught in 
a double oppression, punished by their own authoritarian government in 
its desperation for power and by the international community for the sin of 
living under the formerly western-backed Hussein regime without manag- 
ing to overthrow it. 

Our human rights position was simple and, on its face, difficult to re- 
fute—namely, that it was a breach of the fundamental premise of human 
rights to hold the lives of innocent citizens hostage to the behavior of their 
leaders.’ If human rights are the birthright of every individual, they are not 
forfeited en masse because the dictator of a particular country refuses to 
bow to the will of a particular superpower. A reasonable reading of human 
rights, in our view, indicated that sanctions which have the foreseeable and 
documented effect of killing civilians on a large scale are illegal, illegitimate, 
and immoral—especially when they have a relatively minor impact on the 
offending government and an enormously harmful impact on children and 
other vulnerable groups. But arguments on paper do not change policy, and 
there was no international legal authority capable of challenging the Security 
Council to which one could appeal. Without the possibility of judgment or 
enforcement, the only option was public pressure. Within the human rights 
community, southern groups and activists were united in opposition to sanc- 
tions against Iraq, but influential northern-based organizations with global 
reach, like Amnesty International and Human Rights Watch, were unwilling 
even to address the issue until the late 1990s, when they belatedly and timidly 
began to criticize U.S. and UN policies.’ Their reticence was partly due to 
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fears of being labeled sympathetic to Saddam Hussein, an indication of the 
limits of impartiality when operating in overtly political contexts. 

By the time human rights concerns began to influence the sanctions 
debate, the attacks of 9/11 came, and U.S policy on Iraq shifted from re- 
gime containment to regime change. When the Security Council refused to 
authorize the use of force, a U.S.-led “coalition of the willing” ignored the 
UN Charter, invaded Iraq in March 2003, and toppled the government. The 
occupying powers promised to deliver democracy and reconstruction, but 
instead the country has been consumed by military resistance to occupation, 
sectarian violence, a generalized breakdown of law and order, and an increas- 
ing spiral of poverty and economic hardship. Saddam Hussein was captured, 
tried, convicted, and hanged after a legal process that was condemned as 
farcical by international human rights observers. As this book goes to press, 
the crisis in Iraq has deteriorated into an escalating conflict that threatens 
regional and perhaps global stability.’ 

Afghanistan presents a different script with the same message: the irrel- 
evance of human rights concerns in the face of great-power politics and the 
UN’s structural weakness. Afghanistan has long suffered under the “great 
game” of geopolitics, condemned by its location as a strategic crossroads 
between competing empires. After the Soviet invasion in 1979, it became 
the last Cold War battlefield as the United States poured billions of dollars in 
weapons and training to a fractious alliance of local and foreign mujahideen, 
from which Al Qaeda would eventually emerge. Upon the triumph of the 
mujahideen in 1992, the United States and its allies lost interest. The country 
descended into violent chaos as the victorious warlords turned against each 
other and established competing fiefdoms. The chaos lasted until the Taliban 
reunified the country in 1996, backed by Pakistan, Saudi Arabia, and, covertly, 
the United States. After the attacks of 9/11, a U.S.-led military coalition 
toppled the Taliban and returned the warlords to power. 

In December 2001, shortly after the war in Afghanistan, we sent a team to 
investigate human rights conditions, under contract with the local UN hu- 
man rights office. At the time there was intense global interest in rebuilding 
the country. The media was full of stories about the unfolding humanitarian 
disaster due to war, displacement, poverty, and drought. Western political 
leaders made solemn commitments never again to turn their backs on the 
Afghan people, and international donors pledged billions of dollars to a World 
Bank—sponsored, UN-coordinated reconstruction effort. Upon arrival, how- 
ever, we found an enormous contingent of UN staff and consultants holed 
up in Kabul, restricted from traveling the country due to security concerns, 
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and therefore unable to involve the people of Afghanistan in the planned 
rebuilding of their own country. Yet they were under tremendous pressure 
to draft detailed funding proposals with ten-year horizons and multimillion 
dollar budgets for reconstruction, replete with buzzwords about Afghan 
participation, democratic capacity-building, and human rights. 

Working with local organizations, we traveled throughout the country to 
undertake a survey of human rights attitudes. We found a surprising level of 
awareness and support for human rights among ordinary Afghans. They had 
two general priorities. First was an end to the violence and insecurity that 
accompanied the return of the warlords. While western media broadcasted 
images of Afghan women in Kabul removing their burqas, most rural women 
we interviewed experienced increased fear and insecurity. The survey showed 
that Afghans uniformly favored immediate disarmament of the most brutal 
militias, some mechanism for human rights accountability, and the extension 
of international peacekeepers outside Kabul. As one high school principal 
said, “For many years you have contributed to war and bloodshed, it is your 
turn now to help us with peace and security”! Their second priority was 
to guarantee rights to food, water, health, and other economic rights in the 
midst of severe drought and hardship. Contrary to conventional perceptions, 
most Afghans were eager to educate their girls, but due to high levels of 
poverty, they required some form of subsidy to offset lost income. They also 
considered international aid to be a matter of rights and duties, not charity, 
as expressed by one tribal elder: 


Before talking about reconstruction, the Americans should first stop the destruc- 
tion. Then they should rebuild what they have destroyed: our homes, our roads, 
our farms. The same goes for Russia, Pakistan, and all the other countries that talk 
about helping us. Rebuilding what you have destroyed is not something you do for 
us. That is your duty as a human being.” 


Returning to Kabul, we met with the international teams planning Afghan 
reconstruction and shared the results of our surveys. In essence, our report 
called for the UN to embrace its own much- publicized commitments to main- 
stream human rights in operational programs and implement guidelines for 
rights-based development. UN staff members, especially those with country 
experience, were enthusiastic about focusing on human rights and Afghan 
participation but at the same time were deeply frustrated by the politicization 
of their own work. They had low expectations that Afghan priorities would 
be taken account at UN headquarters in New York, particularly since they 
conflicted with U.S. imperatives to support friendly warlords and World Bank 
imperatives to establish market-friendly policies. Among the more egregious 
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examples, the reconstruction plan called for cutting school subsidies and even 
imposing user fees for education. The priorities of the U.S.-led coalition of 
donors and the Afghan people were at loggerheads, and it was crystal clear 
which side would come out ahead. 

From these and similar experiences, we derived several broad lessons. They 
may strike the reader as self-evident, but they are nonetheless important to 
spell out for their larger implications about the human rights system as it has 
developed through the UN. First, we found that the human rights paradigm 
resonated with ordinary people, and civil society groups in particular, even 
those concerned not specifically with rights but with broader issues of social 
justice. In every country we worked in, including Afghanistan, Iraq, Haiti, 
and Ecuador, human rights could provide a unifying banner to link diverse 
individuals and organizations engaged in common struggles for justice. It 
sounds like a cliché, indeed it is a cliché, but people everywhere shared com- 
mon dreams for a better life free from various oppressions and indignities 
and could find their hopes reflected in the civil, political, social, economic, 
or cultural rights recognized in the human rights regime. Who does not 
want food on the table, a place of one’s own, a good education, work at a 
living wage, an opportunity to express one’s views and conscience, a chance 
to develop and thrive? 

People we met were rarely, if ever, concerned with metaphysical debates 
about the origins of human rights or historical controversies over Eurocen- 
trism. Their calculations were based on the more immediate and practical 
desire to improve their welfare and uplift their communities; they understood 
human rights as a vocabulary of justice ostensibly endorsed by the key power 
brokers and decision makers at the international level. Especially in regions 
scarred by war and conflict, they saw human rights as a peaceful means to 
pursue their goals. 

The second contrasting lesson was of the impotence of the existing human 
rights model as a tool of leverage when it is isolated from other social and 
political factors; this has resulted in the UN’s inability to vindicate its own 
human rights principles. It is one thing to understand intellectually that hu- 
man rights are a tough sell in the “real” world of realpolitik; it is another to 
confront those limits in the process of struggling for change. In the absence 
of effective mechanisms to enforce human rights at either the international 
or national levels, we found that the machinery of government was not eas- 
ily moved by appeals to higher principles and supposedly legally binding 
norms. Even public indignation generated by media exposés and the support 
of well-organized NGO communities working across local and international 
lines were insufficient to force policy change. 
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It is here that the failure of human rights to engage and mobilize larger 
popular constituencies became most apparent. The human rights system 
has neither mechanisms for passing and enforcing legal judgments nor mass 
support for compelling change through political pressure. Without the sup- 
port, or at least acquiescence, of the more powerful states, the prospects for 
justice are extremely limited. This was especially evident in Iraq, where the 
United States and its allies co-opted the world organization into serving as 
a proxy for their geopolitical interests. But even in Afghanistan, where the 
UN had more political space to implement its own human rights mandate 
and guidelines, bureaucratic inertia, limited resources, and the low priority 
given to human rights combined to undercut the prospects for a meaningful 
and effective program on the ground. 

It is instructive to compare the enforcement failures of human rights 
over the past sixty years with the powerful legal tools available to effectuate 
the purposes of international economic law. Although the World Trade 
Organization was established only in 1994, it came equipped with judicial 
bodies empowered to pass judgment against sovereign states and impose 
considerable financial penalties—powers that human rights advocates have 
long dreamed of in vain. The United Nations has in principle enthroned 
human rights law at the apex of the global moral order, recognizing the 
universal and inalienable rights of individual dignity. But the truth of the 
matter is that human rights have been granted the fewest means of practical 
implementation of any comparable system of international law. This con- 
clusion comes as no surprise to observers of global affairs. But important 
questions still remain unanswered: How and why did member states of the 
United Nations design the human rights system to privilege principles over 
practice, in stark contrast to the hopes and expectations of the peoples of 
the United Nations? 
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Human Rights and Justice 


In what was billed as an historic reform, the United Nations voted on 15 
March 2006 to abolish the Commission on Human Rights (CHR) and replace 
it with anew Human Rights Council.’ Politically charged questions about the 
nature of human rights and the proper means of enforcing them dominated 
the highly contentious debates preceding the UN’s decision. These debates 
pitted a group of largely western states against a larger group of developing 
countries. 

The former pushed for sweeping changes to exclude states with dubious 
human rights records, primarily in the area of civil and political rights, and to 
make it easier to condemn and punish human rights violations. They argued 
that non-democratic states such as China, Cuba, and Sudan had taken over 
the commission and politicized its agenda to shield themselves from scrutiny 
rather than uphold the impartial banner of human rights. On the other side, 
a group of “like-minded” countries in the Non-Aligned Movement (NAM)? 
argued that powerful countries such as the United States and Britain were 
exploiting human rights to advance their geopolitical interests, sitting in 
judgment of poor nations and ignoring their own policies of economic and 
military imperialism. 

Ina sense, this debate reflects the extraordinary success of human rights. 
In little more than half a century, the issue of human rights has become the 
preeminent signifier of international morality and legitimacy. Notwithstand- 
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ing the lack of enforcement mechanisms, the “soft power” of human rights 
to define acceptable behavior in international affairs and, crucially, to deter- 
mine who is the accuser and who stands accused has become an increasingly 
important feature of the global landscape.’ It is also increasingly contested, 
as non-European states have challenged the traditionally dominant inter- 
pretation of the United States and its allies. For example, China, which has 
routinely been subject to scathing criticism in the U.S. State Department’s 
annual human rights report, turned the tables in a thoroughly documented 
2006 report detailing U.S. abuses at the domestic and international levels.* 
While China was elected to the first Human Rights Council by secret ballot 
on 9 May 2006, the United States chose for the first time not to seek a seat 
on the world’s preeminent human rights body." 

This squabble between the world’s sole superpower and its fast-emerg- 
ing rival illustrates the paradoxical role of human rights as both a source of 
universal values and an arena of ideological warfare. The paradox is greater 
still insofar as states themselves have, through the UN, purported to limit 
their own sovereignty by establishing and codifying the universal values 
that are being politically contested. The stakes in this battle are significant: 
states defined as violators become susceptible to various forms of public 
condemnation and pressure. In extreme cases, depending on their status in 
the global hierarchy and the extent of alleged violations, they could face the 
prospect of unilateral or international military intervention.® 

The debate also highlights fundamental fissures in the universal project of 
human rights. Human rights, in theory and principle, are meant to occupy 
a nonpartisan space by virtue of their accepted status in public morality 
and international law. Basic to human rights is the equal dignity of every 
individual, abstracted from his or her personal conditions. Yet this concept 
is not empirically realistic; human beings come into the world decidedly 
unequal. For hundreds of millions of children born into abject poverty, the 
prospects for achieving their “inherent” dignity are not high. The proclama- 
tion of universal human rights cannot erase, in one fell swoop, the hierar- 
chies and divisions of power reflected in nation, class, race, and all other 
categories that separate humanity. Given the inevitable (mis)use of human 
rights to advance particular agendas, the question becomes whether human 
rights mechanisms reconcile or aggravate such divisions. Do they reflect the 
interests of the dominant categories (whether state, class, or race) or of the 
international community as a whole? Are they a bridge between civilizations 
or a locus for the clash of civilizations? 

It is not only states that figure in the human rights drama; equally im- 
portant is the role of civil society organizations and ordinary citizens. It is 
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undeniable that the primary engine driving human rights forward, both 
during the establishment of the framework after World War II and its sub- 
sequent expansion, has been the passion and energy of people fighting for 
their rights. The relationship has been mutually reinforcing: UN recognition 
of human rights principles has encouraged, and to an extent channeled, the 
struggles of oppressed groups, which have in turn added flesh and blood to 
the principles on paper. 

However, the quest for justice predates and prefigures the modern human 
rights paradigm. People have always struggled to improve their lives and 
claim their just portion. The persistence—some would argue increase—of 
persecution, exploitation, and inequality since the triumphant arrival of 
the Universal Declaration of Human Rights (UDHR) in 1948 raises serious 
questions about the value added to this ongoing struggle for justice: Does the 
human rights paradigm provide an effective outlet for popular energies? To 
what extent does the UN system, in addition to representing state interests, 
accommodate and reflect values common to the masses of human beings 
alive today? Do people’s deeper beliefs about human rights find expression 
in the set of international laws and institutions that have developed over the 
past sixty years? 

These questions require us to closely examine the historical development 
of human rights. From the establishment of the United Nations, the Com- 
mission on Human Rights played a central role in shaping the international 
human rights framework. It was the only human rights body established 
through a specific provision of the UN Charter.’ In its early years, the CHR 
had the monumental task of creating an international bill of rights—in effect, 
defining and elaborating the practical meaning of human dignity in the new 
system of nation-states that arose from the wreckage of World War II. 

The questions it faced did not lend themselves to easy answers. What 
were the sources and contents of human rights? What were to be recognized 
as the “right” relationships among and between individual human beings, 
the communities with which they associated, the states in which they lived, 
and international society as a whole? Were human rights standards to be 
expressed as moral imperatives or legal mandates? How were human rights 
to be monitored and enforced, if at all, in an international system of states 
divided by myriad practices, beliefs, and traditions? In short, how could a 
new standard of universal ethics be established and made meaningful for 
the diverse peoples and nations of the world? 

These dilemmas were shaped by the context of the times. World War II 
was an unprecedented global catastrophe; people everywhere wanted an 
end to wars and massacres and oppressions. The intense and understandable 
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yearning for a better world expressed itself in widespread public support for 
a universal system of justice that linked practices at the domestic level with 
global standards of rights. The call was for a human rights system that worked; 
citizens pushed their governments to accept and develop such a system. 

The CHR was tasked with designing the new human rights paradigm. 
State representatives on the commission negotiated and formulated the 
Universal Declaration and the two international covenants that followed. 
While the image persists of an international consensus behind human rights, 
in fact the divisions—between the United States and Soviet Union, between 
great powers and weaker nations, between states and public opinion—were 
manifold and ever-shifting depending on the issues involved. Most states, 
while accepting the idea of human rights in principle, were unwilling to 
tolerate international interference in their domestic affairs, putting them 
at loggerheads with public demands for a meaningful legal framework. As 
colonies of Europe, the majority of nations now recognized as independent 
had no say in the affairs of the emerging United Nations. Meanwhile, the 
great powers—the United States and Soviet Union in particular—insisted on 
maintaining hegemony in the global organization and rejected restrictions on 
their sovereign powers and prerogatives. The shield of domestic sovereignty 
was successfully raised against proposals to establish even a weak interna- 
tional monitoring and supervisory capacity in human rights. 

Asa result of these pressures, the human rights system established at the 
UN emphasized a particular set of values as moral norms only rather than 
enforceable rights. That legacy continues to influence human rights discourse 
and practice, even if current debates appear oblivious to the fact that “po- 
liticization” was always part and parcel of the human rights regime. Human 
rights are, in our view, rightly acclaimed as the first relatively broad-based 
effort to establish a global ethics. It is not possible, however, to assess their 
present role and potential relevance without understanding the historical 
circumstances of their origins. The political and ideological tensions, imposi- 
tions, and compromises that characterized the earliest debates and decisions 
have come to define and delimit the parameters of the modern human rights 
framework we have inherited today. 

Consider, for example, the controversy over the new Human Rights Coun- 
cil, which has been portrayed as a governmental dispute along North-South 
lines. The role of public opinion does not appear as a factor in this equation, 
outside of targeted advocacy interventions by the larger, well-established 
international nongovernmental organizations (NGOs).° Yet it is not difficult 
to imagine that many, if not most, ordinary citizens of the world hope and 
expect that effective reform of an admittedly flawed human rights system 
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should seek to protect the rights of all people. A properly constituted im- 
partial human rights body should condemn, when they are investigated 
and proven, human rights violations associated with weak states as well as 
strong—China’s political persecution and U.S. military adventurism, for 
example—not to mention violations by nonstate actors ranging from Al 
Qaeda to the International Monetary Fund (IMF). 

Of course a genuine program of universal enforcement of human rights 
against all abusers is hardly feasible under present political conditions. But 
even keeping in mind the distinction between what is and what should be, 
the issue becomes whether the UN human rights system is capable, over 
time, of effectuating its lofty principles. Is it moving in the right direction, 
does it reflect the highest consensual values of states and the peoples they 
claim to represent, or is it fatally compromised by a deliberately designed 
gulf between accepted moral principles and negligible means of legal and 
political enforcement? 

These profound questions and dilemmas have lain submerged beneath 
the relatively calm surface of universal human rights acceptance for much of 
the past sixty years. Their emergence today results from multiple factors, in 
particular the heightened rhetorical use of human rights by diverse political 
actors in the divisive context of a purported clash of civilizations, the sudden 
and dramatic escalation in human rights violations associated with the war 
on terror, and growing gap between rich and poor linked to globalization. 
It is difficult to predict how these forces will play out in the coming years. 
However, it seems evident to us that human rights structures—and indeed the 
UN system as a whole—faces a significant challenge to its basic relevance, a 
challenge that can be effectively confronted only through an honest account- 
ing of the past. How and why did human rights develop as they did? What 
are the implications and limitations for our present and our future? 

The human rights movement tends to ignore such issues—an unusual 
omission given the liberal intellectual roots of many advocates, academics, 
diplomats, and informed citizens who count themselves part of this move- 
ment.’ Instead, universal human rights are often simply asserted as a matter 
of positive law and self-evident truth. The intention may be to safeguard the 
legitimacy and power of human rights in international discourse, but in our 
view the impact is quite the opposite. The debate over human rights becomes 
reduced to a matter of competing faiths and dogmas, thereby intensifying 
rather than reducing the politicization of the concept. 

Our purpose in writing this book is to shed light on the political history 
of human rights. Greater awareness of the achievements and disappoint- 
ments, conflicts and compromises, and bargains and betrayals that marked 
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the establishment and development of human rights is, in our view, a pre- 
condition for realizing their potential to improve people’s lives. We address 
not the philosophical basis of human rights but rather their emergence 
in the twentieth century through the crucible of the United Nations—the 
public hopes and expectations, concrete power struggles, national rivalries, 
and bureaucratic infighting that molded the international system of human 
rights law. We emphasize the period before and after the creation of the 
UN, when human rights ideas and proposals, generated largely by nongov- 
ernmental actors, were shaped and transformed by the hard-edged realities 
of power politics and bureaucratic imperatives. We look also at the more 
recent expansion of the human rights framework in response to demands 
for equitable development after decolonization and organized efforts by 
women, minorities, and other disadvantaged groups to secure international 
recognition of their rights. 

It has been a sobering experience to study the extent of governmental 
hypocrisy regarding human rights throughout the conflict-ridden twentieth 
century. Then again, power is always reluctant to stay its bloody hand on 
moral appeal alone. Whether one sees progress or loss in the overall human 
rights balance sheet is a matter of perspective, bearing in mind that the story 
is still unfolding. For our part, despite skepticism concerning the structural 
weakness of human rights in a global system dominated by nation-states 
and unaccountable financial powers, we remain partisans of the universal 
struggle for justice that underlies the human rights idea. 


Human Rights as Universal Ideology 


The human rights paradigm is resilient; one of its more remarkable character- 
istics is the capacity to mean different things to different people while retain- 
ing overall ideological coherence. Consider these contradictory propositions: 
human rights are as old as the first societies; human rights are a moral and 
legal innovation born half a century ago through the United Nations. Human 
rights are rooted in religious and ethical traditions; human rights overturn 
the old collective duty of obedience to higher law, recognizing instead the 
inalienable rights of every single person. Human rights are universal, appli- 
cable to all people in all cultures, transcending time and place; human rights 
derive from western, primarily Anglo-American history and philosophy and 
are fully open to critical scrutiny. Human rights uphold individual dignity 
against state abuse, posing a revolutionary challenge to the prerogatives of 
sovereignty; human rights were established, shaped, and ratified by sovereign 
states, comprising just another ideological weapon in the arsenal of power 
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politics. Human rights are impartial and nonpartisan; human rights chal- 
lenge the prevailing political orders in virtually every nation—if ever truly 
implemented they would overturn these orders. 

As Walt Whitman might have said, human rights contain multitudes; there 
may be as many human rights ideas as there are human beings.” Yet in spite 
of, or perhaps because of, these contradictions, the concept of human rights 
enjoys broad acceptance among people of every background. Despite being 
highly contested, human rights are still widely considered to be the best, if 
not the only possible, universal global ethic. 

The success of human rights in becoming the accepted standard of in- 
ternational morality is one of the more improbable stories of the twentieth 
century. It stands out as an anomaly in the bloodiest and most destructive 
period in human history, an age marked by world wars and myriad lesser 
conflicts, genocides, holocausts, massacres, and all manners of abuse. While 
the impulse to mass violence is not a modern invention, the scale and in- 
tensity has been something new, a phenomenon historically associated not 
only with our exponentially expanding technological powers but also the 
establishment and consolidation of the current international system of ter- 
ritorially defined nation-states. 

The question therefore arises: Why in the midst of so much state-initiated 
violence should a universal ethic arise based largely on protecting the sanctity 
of the human individual from state abuse? Are human rights a form of wish- 
ful thinking—false consciousness for mass consumption—or an expression 
of the irrepressible human spirit? How did human rights come to occupy a 
privileged moral position above rival ideologies? How were they shaped and 
defined, and what are their origins and impacts? 

Human rights are concerned, first and foremost, with questions of justice. 
The struggle for justice is a mysterious and enduring aspect of human exis- 
tence. Of the characteristics that distinguish our species from all others, the 
idea of justice stands apart, especially in its universalist dimensions. Justice 
cannot be readily reduced to the simple conditioned instinct for survival and 
adaptation that at a basic level drives the biological and evolutionary impera- 
tives of life. The greatest thinkers of every age have struggled to understand 
the origins and contents of justice, the moral sense of right and wrong, the 
link between finite, personal truths and immutable, universal Truth. From 
one perspective, their answers are as varied as the cultures that produced 
them. From another, they all appear as shadows cast from a common source 
of light—the hero with a thousand faces, as Joseph Campbell has written to 
explain how one core mythology seems to permeate all human societies." 

In our modern age, the idea of human rights is, for better or worse, the 
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predominant incarnation of this universal yearning for justice. Yet the source 
of human rights remains undefined by design. All references to an ultimate 
source were deleted from draft versions of the 1948 Universal Declaration of 
Human Rights. The group of states that the UN recognized as independent 
(excluding the vanquished powers of World War II and colonized peoples) 
could not reach consensus on whether God, nature, positive law, self-evi- 
dent reason, human reciprocity, social construction, class struggle, or some 
combination thereof should be credited with the creation of human rights. 
So they agreed to disagree, leaving the source blank and negotiating a set of 
moral principles that were nevertheless declared to be inherent and inalien- 
able, presumably valid from all possible origins. This fundamental claim to 
universal justice has proven remarkably durable despite lacking an accepted 
foundation. 

The speed with which human rights has penetrated every corner of the 
globe is astounding. Compared to human rights, no other system of uni- 
versal values has spread so far so fast. A few decades ago, the concept of 
human rights was hardly discussed outside a small circle of mostly western 
intellectuals. In what amounts to an historical blink of the eye, the idea of 
human rights has become the lingua franca of international morality. In the 
words of Louis Henkin, we live in “the age of rights.” Other universal ideolo- 
gies—Christianity, Islam, capitalism, and communism, for example—have 
conquered large parts of the world at various times but have also provoked 
intense, militant opposition. Devotion to human rights may be less deep 
and committed than devotion to these worldviews, but it is also less con- 
tentious and divisive. In part this can be attributed to the ostensibly legal 
and nonpolitical nature of human rights. Virtually the entire community of 
nations, representing every culture, religion, and ethnicity, has in principle 
assented to human rights, marking a universal acceptance of positive law. 
In theory, if less often in reality, human rights provide a common ground 
for the Christian and the Muslim, the communist and the capitalist. A U.S. 
writer sums up the phenomenon: “Who can bad-mouth human rights? It is 
beyond partisanship and beyond attack’ 

Of course, human rights are criticized all the time; there is no shortage 
of individuals and even governments opposed to human rights. But the 
dissenter is immediately thrown on the defensive and assumed to be an 
apologist for atrocities. Most people feel little compunction in rejecting the 
universal claims of religions to which they do not adhere. But those who 
deny the universality of human rights are placed in a different category alto- 
gether. In this sense, human rights, as conventionally understood, comprise 
a hegemonic moral discourse. Dissent is tolerated; indeed, free speech is a 
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core value of human rights. But the dissenter is nevertheless assumed to 
have dubious ethical values. To question human rights is not merely in bad 
taste, it is immoral. The foundation of human rights rests on the claim of 
moral consensus; the center does not hold if it becomes acceptable for you 
to reject while I believe. 

That is why disbelievers are generally placed beyond the pale of accepted 
international ethics. Critics of human rights run a very real risk of moral isola- 
tion, with attendant political consequences. Cultural practices that transgress 
conventional notions of human rights may invite humanitarian intervention; 
states that deny the universal validity of human rights may become interna- 
tional pariahs subject to regime change. The “may” is important, because it 
is common knowledge that not all abuses and abusers are equal in practice. 
The theory of impartiality is belied by the absence of consistently applied 
legal mechanisms interpreted and enforced by objective decision makers. 
Instead, human rights rely for their impact on media attention, public outrage, 
and, especially, the sponsorship of powerful states. The latter have always 
deployed human rights in a selective, self-serving manner, underscoring the 
geopolitical nature of an ideology premised on universalism. 

Apart from inconsistent application, it is often said that the Achilles heel 
of human rights lies in the persistence of gross abuses of human dignity 
throughout the world. It is doubtful whether a single state can claim to be 
in compliance with the full range of human rights—the gap between pious 
international commitments and brutal domestic and global practices is stark 
indeed. The proliferation of human rights ideas and norms at the UN has 
clearly not solved the problems of injustice. In fact, the rapid ideological rise 
of human rights since the 1960s, and especially the 1990s, has coincided with 
the greatest expansion of social and economic inequality the world has ever 
seen." On the other hand, many point to human rights successes—the fall 
of dictatorships in the Soviet bloc and Latin America and the extraordinary 
growth of NGOs and civil society movements in virtually every country—to 
argue that the world would be worse off but for the imperfect protection 
offered by human rights. 

Either way, the undeniable chasm between rhetoric and reality appears 
to pose a fundamental challenge to human rights. It is hard to escape the 
conclusion that the idea of human rights has gained surface acceptance across 
the globe without sufficiently influencing the practice of states and other 
powerful actors. Yet despite all these conceptual and practical problems, hu- 
man rights remain a powerful expression of people’s hopes and demands for 
a better world. States are widely blamed for violating human rights, but the 
system that they themselves created to prevent such violations has escaped 
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systematic critique. Human rights continue to claim the allegiance of people 
of different nationalities and backgrounds, religious and secular, liberal and 
socialist, rich and poor alike. 

Our postmodern intellectual age, with its skeptical disciplines of anthro- 
pology, sociology, and other comparative social sciences, has little tolerance 
for the so-called universality of dogmatic belief and unquestioned truth. 
Even sacred scriptures have been subject to exhaustive historical and liter- 
ary analysis. But not human rights. No one believes that human rights were 
handed down on stone tablets; we know that they were formed in the minds 
and made through the efforts of human beings, often representing nation- 
states. We know that universality is a rhetorical device that not only masks 
specific power relations but also papers over a wide range of differences 
within the human rights concept itself. 

Why then do human rights appear relatively immune not only to ideologi- 
cal critique but even probing intellectual scrutiny? Mark Mazower,a historian 
who has turned his attention to human rights, states: 


We will look in vain to scholarship to shed much light on this question. Lawyers 
... shy away from any hint that the origins of legal regimes lie in a set of cultural, 
political, and ideological struggles. . . . Historians [have] turned the history of law 
into a ghetto in historical studies while the history of how law has been deployed 
in international politics remains a ghetto within a ghetto.’® 


Historical Origins of Human Rights 


One problem of history is where to begin. We have chosen to focus on the 
establishment of human rights in modern international law, starting with the 
codification of humanitarian principles in the late nineteenth century and 
emphasizing the incorporation of human rights into the UN Charter and 
subsequent treaties. While the book does not address the history of the idea 
of human rights in any depth, we feel it is nonetheless important to sketch 
briefly the philosophical and historical antecedents of human rights in order 
to contextualize the perspectives of supporters and detractors alike. 

These antecedents are anything but immediately apparent or conveniently 
traceable. Some proponents claim that human rights emerged in ancient 
history from myriad philosophical, ethical/moral, and religious sources: 
“The idea of the inalienable rights of the human being was often articulated 
by poets, philosophers, and politicians in antiquity.’ Yet this dubious as- 
sertion seems based more on ideological than historical considerations; one 
of the ways that the human rights idea maintains and extends its powerful 
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position as the most widely accepted benchmark of international morality 
is by encompassing other ethical systems under the broadest possible um- 
brella. By this method divine law and religious edicts, ancient philosophies, 
natural law, and legal positivism are all claimed as the common ancestors 
of the human rights idea. 

Such a broad-brush approach, while defensible at the most generic level, 
fails in our view to account for the particular characteristics integral to the 
human rights idea. Human rights should not be conflated with any and every 
ethical system of justice, ideas which have indeed been around since the dawn 
of recorded history. In contrast to this view, we argue that the concept of 
human rights emerged specifically from Anglo-American and French natural 
rights traditions in the seventeenth and eighteenth centuries. It arose not asa 
set of disembodied ideas but was linked to a series of revolutions—scientific, 
industrial, and ultimately military. Just as these revolutions overthrew the 
old feudal order in favor of a capitalist society based on negotiable contrac- 
tual and property relations, the ideological revolution of individual rights 
overthrew the feudal conception of divine rights and natural hierarchies. 
And just as the old order grounded its legitimacy in an unchanging eternal 
law, the victorious concepts of natural law and human rights proclaimed 
their own universal validity, applicable to all humanity for all time—despite 
arising out of specific historical circumstances and despite privileging the 
rights of wealthy white men in law and in fact.” 

The claim of modern human rights to represent a secular version of reli- 
gious traditions likewise does not bear scrutiny.” It is true that all religions 
uphold universal values and delineate duties that people owe both to each 
other and to the transcendent force of creation. It is also true that religious 
texts speak of the worth, dignity, and integrity of every person without dis- 
tinction. Hinduism considers “all human life to be sacred .. . the first and 
foremost ethical principle is non-injury to others.” Judaism “urged people to 
extend beyond themselves and take action on behalf of others in this world” 
Confucian thought advised all people to honor their duty and responsibility 
toward others and recognize that “within the four seas, we are all brothers.””” 
Similar sentiments can be found in all religious traditions. 

Yet religion offers an entirely different conception of dignity than does 
human rights. The source of human value in religious thought is established 
and decreed by a divine order, whereas under the human rights idea, people 
recognize their own worth and on that basis enter into an understanding to 
respect one another's integrity as a fundamental, inviolable right. This defi- 
nitional difference between human rights and religious duties can be seen in 
the example of Judaism, although the same point can be made in reference 
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to other traditions: “Judaism never accepted natural law, only one law was 
recognized and that was divine law. .. . Judaism knows not rights but duties, 
and at bottom, all duties are to God?” 

As far as secular antecedents are concerned, the earliest conceptualization 
of rights is attributed to ancient civilizations such as the Greeks, Persians, 
and Romans. Aristotle argued that universal natural law based on equality 
of rights of citizenship could not be abridged by government. Roman jurists 
extended natural law into jus gentium, the law of nations, establishing the 
theoretical basis for universal rights in the world community. Hammurabi 
famously decreed, “Let the oppressed man come into the presence of my 
statue for equal protection under the law”?! 

However, these various ideas of equal justice are belied by their intended 
and actual application. Hammurabi’s code, for example, offered a limited 
set of legal protections to aristocrats only, thereby preserving the accepted 
hierarchies between social classes. Greco-Roman philosophy reflected an 
idealized version of what the law ought to be rather than an accurate por- 
trayal of actual laws that legitimized the rights of autocratic leaders to rule 
at home and plunder abroad. As one historian notes: 


In Rome, as in the ancient Near East, the emperor ruled as the son of gods; against 
his will there was no recourse. Only Roman citizens, a small percentage of the 
population, had specific rights, and these were minimal indeed: if condemned to 
death, the citizen had the privilege of being beheaded rather than tortured to death 
in the public arena, as noncitizens were.? 


The idea that all individuals had universal claims of right against their 
governments was present in these societies, but only at the margins of 
thought and the very outer margins of power. The overriding legal ethic 
condoned the subordination of individuals to society as a whole and the 
ruling class in particular on the grounds that “society confers upon its 
members whatever rights, privileges, or exemptions they enjoy. According 
to this pattern, ultimate value derives from the social order; not the rights- 
bearing individual.” 

The classical period did, however, exert a profound influence on the 
Enlightenment philosophers whose ideas would help spark revolutions in 
all spheres of European life. In their battle with the “dead hand” of absolute 
church power and the divine right of feudal monarchies, these thinkers 
hearkened back to a classical golden age of personal freedom and natural 
rights. The scientific and industrial revolutions, which challenged state and 
religious authorities, found their ideological counterpart in a political phi- 
losophy that challenged ruling ideas of law and governance. These philoso- 
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phers represented the intellectual vanguard of historical struggles centered 
in Britain and its American colonies, led by the rising power of merchants 
and bourgeoisies seeking to wrest political control from feudal structures 
and reduce their arbitrary authority over property and trade. 

Key events in England included the rise of the Levelers movement against 
the monarchy in the seventeenth century, based on a platform promoting 
the natural rights of all people to life, property, election of representatives, 
freedom of religion, and freedom from conscription; the enactment of the 
Petition of Right in 1628, asserting the right to be free from arbitrary arrest 
and punishment; the Habeas Corpus Act of 1679; and the adoption of the 
1689 Bill of Rights, a landmark in the history of civil and political rights es- 
tablishing a limited monarchy, security of law and property, representative 
government, freedom of speech, trial by jury, and prohibitions against cruel 
and unusual punishment.” 

These struggles for redistribution of political and economic power were 
based on an understanding of rights emanating from natural law doctrine. 
The most influential proponent of these theories was John Locke, who argued 
famously that “every individual possessed certain ‘natural rights’ in the state 
of nature prior to the existence of organized societies”” A crucial element 
of Lockean theory is that people formed societies and set up governments 
to preserve those natural rights, meaning that governments are a product 
of man and not the other way around and are authorized to rule only with 
the consent of the governed under a social contract.” Thomas Paine also 
argued that natural rights are the original source for subsequent civil rights 
of man in society, although unlike Locke, he linked natural rights to divine 
principles.” In his famous pamphlet Rights of Man, he asserted that man 
“enters” into society with natural rights and, together with other citizens, 
grants society power to safeguard some of these as civil rights, particularly 
rights to security and protection.” Since rights are not granted by society 
but inherent in individuals, the constitution, as an expression of natural 
rights, is antecedent and superior to the government that must adhere to it.” 
Other prominent members of the group known as the philosophes included 
Jean-Jacques Rousseau, Montesquieu, Voltaire, and David Hume. Their work 
shared common themes opposing clerical, feudal, and monarchical power 
and advocating individual liberty and freedom of choice based on inviolable 
fundamental rights arising out of human nature and reason.” 

These thinkers played a crucial role in providing ideological justification 
for the American and French revolutions and the general triumph of capital- 
ist modes of economic and political relations over the old feudal order. The 
enumeration of “self-evident” and inalienable natural rights in the American 
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Declaration of Independence and the French Declaration of the Rights and 
Duties of Man elevated these concrete historical struggles into the realm of 
universal justice, proclaiming principles applicable to all men—and perhaps 
a few women—everywhere. Not only political freedom but also notions of 
property and free trade were grounded in natural rights theories, legitimizing 
the shift of control from the landed aristocracy to the mercantile bourgeoisie 
as a natural progression rather than a bloody struggle for power. 

The idea of a mythical state of nature is now understood to be a fiction 
contradicted by evolutionary science, sociology, anthropology, and common 
sense. But at the time, liberal individual rights as universal natural rights 
served as a ringing ideological battle cry to defeat the ancien régimes of 
Europe. Of course, not all philosophers agreed with such ideas. The hypoc- 
risies were self-evident to many critics, who pointed out that these universal 
principles were belied by slavery, suppression of women, expanding imperi- 
alism, and fundamental inequalities between people at all levels. Moreover, 
liberal governments tended to enforce property rights far more vigorously 
than other ostensibly universal human rights. 

Edmund Burke denounced revolutionary thinkers’ rejection of tradition 
for encouraging chaos and raising false expectations among the masses, who 
were, in his view, inherently weak and irrational. “Metaphysical declarations 
that produced the monstrous fiction of human equality” were not grounded 
in the reality of human nature or experience; according to Burke, progress 
was best achieved through tradition and stability.” Jeremy Bentham argued 
that pious proclamations of universal natural rights only masked the reali- 
ties of inequality under the domination of the propertied classes, just as the 
divine right of kings masked feudal oppressions. Famously declaring that 
“natural rights is simple nonsense: natural and imprescriptible rights, rhetori- 
cal nonsense, nonsense upon stilts,’ he argued that real rights derive from 
positive law and specific legislation, which should be aimed at maximizing 
the public good rather than enshrining false ideas about individual rights.” 
Thomas Hobbes critiqued liberal rights for disregarding the ceaseless hu- 
man grasping for power, the natural state of “war of every man against every 
other man,’ which necessitated the establishment of a strong government, 
the Leviathan. In his view, the power of the state, holding all rights to itself, 
was the only reliable guarantor of security and stability.” 

These philosophies of state power, the common good, and conservative tra- 
dition gradually overtook theories of individual liberal rights, which increas- 
ingly fell into disfavor after their heyday in the late eighteenth century. The 
Napoleonic era ended France’s flirtation with individual rights and ushered 
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in a period of nationalization in Europe, in which the consolidation of state 
power took precedence over theories of the individual. A series of increas- 
ingly bloody wars placed the needs of the nation and the community above 
the individual and directed people to serve the state rather than assert rights 
against it. Socialism, which arose in reaction to the economic brutalities and 
excesses of capitalist development, also stressed the interests of collectivi- 
ties—the working class in theory, the party in practice. Marx himself argued 
that individual rights served only to separate and isolate every person from 
the other, elevating the interests of egoistic, selfish man and leaving the poor 
masses vulnerable to capitalist exploitation. 

This broad overview takes us to the end of the nineteenth century, the first 
efforts to codify public international law, and the point at which our histori- 
cal inquiry into the development of the modern human rights framework 
begins. By this time, human rights as individual rights were a spent political 
force and barely retained intellectual currency. Spurred by nationalism and 
socialism, the main thrust of international law development focused on group 
rights, in particular the rights of workers, women, minorities, and nations 
seeking self-determination. Individual rights would wait until the establish- 
ment of the United Nations to make their dramatic comeback. The advent 
of human rights at the UN was to an extraordinary extent a U.S. initiative, 
as we will discuss. But it was also supported by many other states, including 
non-European states, not to mention global public opinion. Throughout the 
book, we will consider this interplay between universal acceptance of human 
rights and the particular historical circumstances of their birth. 


The Modern Conception of Human Rights 


Human rights assert the radical idea that everyone everywhere shares an 
equal birthright of dignity that should be recognized in law and politics as 
matters of principle and practice. Modern human rights therefore presup- 
pose the possibility of international law and international organization 
based on global agreement and consensus. In addition, they recognize the 
human person as a key subject of law and uphold the sanctity of individual 
conscience. Many other systems of justice have proclaimed universal values 
while in fact limiting membership to a chosen group based on belief, nation- 
ality, wealth, or other restrictive criteria. Still others understand universal- 
ity as the hegemony of one culture, or one nation uber alles, and demand 
universal submission to the laws of a particular empire along the lines of 
the Pax Romana. While critics note that human rights have also been used 
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to advance narrow political interests hypocritically, it is important to point 
out that this is not done openly. Such motives must always be disguised, as 
they contradict the primary values of the human rights idea. 

In asserting that universality is the core ideological principle of human 
rights, we do not argue that human rights are “truly” universal; such meta- 
physical inquiries are beyond the scope of this book. Nor do we dismiss the 
oft-leveled charge of Eurocentrism. On the contrary, a recurrent theme of 
the book is the extent to which not only European but specifically U.S. values 
shaped the human rights project. Based on the historical record, it would be 
difficult to overstate the level of U.S. control over every aspect of the early 
human rights system. Such hegemony in the construction of international 
human rights norms does not, however, prove that the norms were simply an 
imposition of U.S. values on the world. The widespread resonance of human 
rights ideas, then and now, suggests a real measure of global support. 

The same point can be made in relation to the global ideologies of lib- 
eralism, communism, and fascism, which originated in Europe yet have 
influenced virtually every nation owing to Europe’s predominant place in 
the world over the past few centuries. But Europe does not as a result holda 
monopoly on ideas concerning individual rights, class struggle, or ethnocen- 
trism. Similar ideas and philosophies have been expressed by other cultures 
throughout the world. The fact that the specific form of an idea can be traced 
to European rather than African lineage does not automatically disqualify 
its claim to universality. At minimum, however, the proponent of human 
rights must be willing to engage in a dialogue with other cultures and ideas 
to assess the genuine basis for the claim of universality; yet for years, appeals 
by non-European activists for cross-cultural approaches have fallen on deaf 
ears and failed to penetrate the human rights establishment.” 

A distinguishing feature of human rights, even from other ethical systems 
within the western tradition, is their specific assertion of the theoretical 
primacy of the individual in the face of organized powers such as state and 
church. While human rights also recognize group and national rights, argu- 
ably even global solidarity rights, they do so at the margins of the discourse: 
the fundamental basis remains the individual. The highest value of human 
rights is humanity itself, conceived as a collection of self-contained, sovereign 
individuals. As a result, human rights are, in theory, subversive of established 
centers of organized power—even the powers that established the human 
rights system, to the extent that such powers transgress the limits imposed 
by the inalienable principles of individual human dignity. To avoid this po- 
tential subversion, states supported human rights as rhetorical ideals without 
accompanying means of enforcement. The much-denounced split between 
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principles and practice is not an accident of history; it lies at the very heart 
of the UN human rights system as designed by state powers. 

The main characteristics we attribute to human rights—recognition in 
law and politics, radical universality, primacy of the individual—are those 
that were expressly asserted during the establishment of human rights at the 
United Nations. Alternative conceptions of human rights that stressed, for 
example, groups more than individuals, duties more than rights, the state as 
fulfillment of rather than limitation on rights did not survive the UN process 
of creation. There were winners and losers in these original interstate debates 
and negotiations; some ideas were discarded while others triumphed and 
were incorporated into the declarations, treaties, and norms of the modern 
human rights system. 

It is also important to bear in mind that there is no one monolithic entity 
called the United Nations responsible for shaping human rights ideas. The 
UN has at least three distinct and interrelated components: the first UN of 
member states, which sets the policies, debates the positions, and funds 
the activities; the second UN of the Secretariat and specialized agencies, 
the international civil service responsible for running the organization and 
carrying out functional programs; and the third UN of NGOs, independent 
experts, and think tanks, which contributes to UN thinking through consul- 
tation and advocacy." There are hierarchies within these categories as well, 
for example, between the permanent members of the Security Council and 
relatively powerless members of the General Assembly. 

This book focuses largely on the decision-making and law-making as- 
pects of the first UN, although there is also some emphasis on civil society 
interventions. While the second and third UNs have undoubtedly played an 
influential role in expanding the reach of human rights, it is the member states 
that have negotiated the instruments and set UN policy on issues of global 
importance. The UN is not a democracy; the examples of Afghanistan and 
Iraq discussed in the preface illustrate how a handful of the most powerful 
states are able to override the concerns of most individuals and institutions 
associated with the second and third UNs. 


Historical Methods and Limitations 


Writing history used to be the job of official scribes hired by the rulers of a 
given society. It was considered self-evident that most people had no place in 
their own histories. The explicit task of history-making was to serve power 
and legitimize the policies of decision makers as natural, justified, and even 
universal. In every society, shaping how people viewed the past has been a 
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primary goal of rulers seeking to maintain power. This concept was expressed 
succinctly in George Orwell’s famous phrase: “He who controls the present 
controls the past, he who controls the past controls the future”? Today the 
battle to shape how people understand past, present, and future events is 
called “information war’ 

If modern historians believe that all people are created with an equal right 
to be present and heard in their own histories, the vast range of people’s 
different voices must somehow be captured and recorded. But how can one 
sketch an accurate picture of history when it is comprised of so many dif- 
ferent actors and points of view? What does it mean to provide an objective 
accounting of past ideas and past events? Whose ideas and whose histories 
count? These concerns are only heightened in writing a history of human 
rights, an ideology meant to reflect universal values existing above and in- 
dependent of individual ideas and historical circumstances. In this context, 
the question becomes, whose rights count? 

While such questions preoccupied us in writing this book, we did not at- 
tempt to provide an exhaustive account of all the protagonists, events, and 
ideas that shaped the journey of human rights in the twentieth century. Our 
goals were more modest—to present a balanced picture of these forces in 
the context of their times, focusing on struggles and challenges that do not 
generally appear in more triumphalist versions of human rights history. The 
book begins with the first efforts to internationalize rights in the framework 
of peace and security through the Hague Peace Conference and the League of 
Nations and then turns to the process whereby the original unity of human 
rights ideas became eviscerated at the United Nations. Several broad themes 
run throughout: the power of human rights ideas as a unifying expression 
of popular desires for peace and justice; the use and abuse of these ideas 
by governments, great powers in particular, to advance military, political, 
and economic interests; the interplay between public pressure and state 
sovereignty in the creation of human rights norms; the politicization and 
fragmentation of human rights within the UN system; and the struggles of 
postcolonial states and civil society groups to close the gap between strong 
“promotion” and weak “protection” of rights. 

In preparing this book we relied on various sources for research and ideas. 
Of great value were the proceedings of the conferences and meetings at which 
state representatives shaped various ideas and proposals into the declarations, 
treaties, and instruments that constitute the human rights system. These 
materials give a flavor of the power dynamics and shifting interests involved 
in the process of creating the human rights system. For example, UN records 
of negotiations and discussions between member states regarding the estab- 
lishment of human rights institutions and the drafting of treaties reveal the 
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intensely political character of debates, the closely contested nature of votes, 
and the historical contingency of decisions that we now take for granted and 
view as inevitable. The official reports, resolutions, and other communica- 
tions of UN human rights bodies were also useful to show the public face of 
human rights after the dust of backroom negotiations had settled. 

On the other hand, government representatives at these conclaves tend 
to deliver high-minded speeches that hide as much as they reveal about 
state policies and positions. It is a well-known but underanalyzed fact of 
geopolitics that diplomatic pronouncements prepared for public consump- 
tion rarely correspond with the actual considerations that drive government 
policy. Wherever possible, therefore, we have relied on internal government 
communications, as reported in secondary sources, to assess underlying 
political motivations. Such records were more readily available in the case 
of the United States (and the United Kingdom) than other countries, but we 
feel the resulting focus on U.S. policy is justified. The United States wielded 
overwhelming influence over not just the human rights agenda but all aspects 
of the UN as part of a larger project to restructure the world’s economic, 
social, and political landscape in line with U.S. hegemony in these fields. As 
international correspondent James Reston noted at the time: 


The United States has changed overnight from the role of observer at international 
conferences to the role of leader. ... We ran the Food and Agriculture Conference 
at Hot Springs, the first session of UNRRA Council at Atlantic City, the Monetary 
and Financial Conference at Bretton Woods, the Civil Aviation Conference at 
Chicago, the preparatory security conference at Dumbarton Oaks, and the United 
Nations Security Conference at San Francisco. ... We have established our league 
of nations.°? 


There is also an enormous volume of legal and academic literature on the 
development of human rights, which we found useful to review, despite its 
tendency to ignore sociopolitical context and focus on positive law issues. 
More helpful in this regard were historical sources that delved into the po- 
litical and strategic considerations driving the human rights policy of key 
states and UN bodies. Another extremely useful source was biographies, 
and even more the personal and public writings, of such key founding fig- 
ures and NGO leaders as Eleanor Roosevelt, John Humphrey, René Cassin, 
Hersch Lauterpacht, Joseph Proskauer, James Shotwell, Roger Baldwin Nash, 
and many others. These sources give important insight into the hopes and 
frustrations of those most directly involved in establishing the new human 
rights regime. 

This book addresses the pivotal role of the United Nations in shaping the 
human rights system, providing a broad political history of how and why the 
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key features of this system came into being. It is impossible to understand 
the sudden emergence of human rights on the world scene without an appre- 
ciation of the decisive role played by the world body. In essence, the United 
Nations gave birth to the modern human rights regime. It was through the 
UN that the idea of individual rights based on inherent human dignity was 
recognized and enshrined in international law and institutions. The tripartite 
international bill of rights—comprised of the Universal Declaration of Human 
Rights and the two international covenants on civil and political rights and 
economic, social, and cultural rights—as well as a multitude of subsequent 
treaties, declarations, and instruments were negotiated at the UN, ratified 
by its member states, and then interpreted and monitored by an array of 
human rights institutions, agencies, and bodies. 

The most critical period was the 1940s, before the start of the Cold War, 
when global attention centered on the effort to establish a new international 
morality with human rights as the cornerstone. It was a time of great hope 
and creativity, with ideas and proposals proliferating among a broad range 
of engaged civil society groups and public intellectual circles, although ulti- 
mately state representatives would have the final say. Their rejection of the 
more-far-reaching and innovative ideas, not to mention the core concepts 
of enforcement and protection, would set the track along which human 
rights developed as a fragmented and weakened set of norms and institu- 
tions. The bulk of the book therefore recounts the story of how human rights 
ideas were incubated in the early twentieth century, burst into prominence 
during and after World War II, were routinized and bureaucratized at the 
UN, and were shaped by major geopolitical factors such as the Cold War 
and decolonization. 

Focusing on the trajectory of human rights through the UN system rather 
than, for example, popular struggles for human rights by civil society and 
oppressed communities inevitably emphasizes the tarnishing of the dream 
once it became embedded in the rough-and-tumble of great-power poli- 
tics, intergovernmental negotiations, and institutional forms of expression. 
The dilution of human rights ideas has been so pronounced that it is easy 
to overlook the achievements of countless groups and activists who have 
fought to make something real of the rights on paper. This important topic 
has been addressed elsewhere, although a “peoples’ history” of human rights 
remains to be written.” 

There are many other issues that we do not cover or mention only in pass- 
ing. We do not address the complex bureaucracy established to oversee the 
UN’s human rights machinery. This proliferating network of human rights 
institutions might appear to indicate the priority of human rights within 
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the world organization; however, the ad hoc way in which their different 
mandates have developed, with overlapping and often-competing responsi- 
bilities, has resulted in turf wars, duplication of some activities, and neglect 
of others. As one expert laments, the human rights system 


has grown “like Topsy” and the boundaries between the different organs are poorly 
delineated. . . . Its expansion has depended upon the effective exploitation of the 
opportunities which have arisen in any given situation from the prevailing mix of 
public pressures, the cohesiveness or disarray of the key geopolitical blocks, the 
power and number of the offending state(s) and the international standing of their 
current governments, and a variety of other, often rather specific and ephemeral, 
factors." 


Regional systems to promote and protect human rights are likewise not 
discussed. Focusing on the development of legal procedures and precedents 
in the European system, for example, would have painted a more positive 
picture of the prospects for judicial enforcement and domestic incorpora- 
tion of human right principles by like-minded states within a more cohesive 
regional grouping than the “international community” of the United Nations. 
Nor do we cover the evolution of specific rights, such as freedom from tor- 
ture, and beyond the international bill of rights, we discuss the major human 
rights treaties only briefly. 


Themes and Structure of the Book 


We do not accept that human rights constitute a new theology, a self-evident 
set of objective principles, an unchanging verity from a mythical state of na- 
ture, or an unassailable body of positive law legitimized by state consensus. 
To take for granted the universality of human rights based on God, reason, 
nature, or positive law serves only to obscure the historical factors behind 
the emergence of this ideologically powerful yet increasingly vulnerable 
modern concept. 

This book is premised on a more mundane set of explanations—that hu- 
man rights derive in the first instance from ideas of justice expressed in the 
organized struggles of people seeking a better world; that western liberal 
states initially proclaimed allegiance to human rights in order to mobilize 
popular support for world wars; that postwar public pressure to fulfill such 
promises compelled states to negotiate the adoption of international laws 
recognizing human rights; that the resulting human rights framework inevi- 
tably reflected sovereign state interests more than public expectations; that 
the victorious powers, the United States in particular, played a “more equal 
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than others” role in channeling human rights toward rhetorical promotion 
and away from practical protection; that the human rights idea in the UN 
was further split into numerous treaties and quasi-legal instruments, with 
oversight responsibility divided among a host of overlapping bodies with 
competing bureaucratic interests; that the weak set of existing enforcement 
measures, such as they are, came about primarily through civil society activ- 
ism and the increased international power of southern states after decoloni- 
zation; and that, broadly speaking, the fragmented and relatively toothless 
international human rights system we have today is a consequence of this 
overall political history. 

In addition to this introduction, the book has nine chapters grouped in 
three roughly chronological parts and a tenth concluding chapter. Each 
part begins with a summary of chapters and themes. To avoid repetition, 
the following overview presents only a brief exposition of the main ideas 
developed in each part. 

Part I begins with the effort to develop the laws of war at the Hague Peace 
Conference of 1899, examines the rise and fall of the group-rights system 
established by the League of Nations after World War I, and discusses how, 
on the eve of World War II, the ideologies of fascism and communism seemed 
to be on the verge of eclipsing the brief rule of liberal international rights 
epitomized by the League. It was during this period that the idea of protect- 
ing humanity from state power through international law first entered world 
politics, although the legal regimes that arose conceived of rights in collective 
terms as belonging to nations, minorities, workers, and noncombatants. The 
idea of human rights as individual rights was not yet in vogue, hardly even 
discussed outside of a small circle of international jurists and theorists. 

The increasingly brutal European wars of the nineteenth century, in which 
advancing technology brought more and more people under the shadow 
of military violence, gave rise to citizens’ movements for peace and justice, 
the first seeds of what would become a far more powerful lobby during the 
creation of the United Nations. In an age marked by the consolidation of 
increasingly powerful nation-states, the emergence of public opinion and 
organized popular movements forced governments to confront the issue of 
international rules limiting their freedom of action in such crucial areas as the 
waging of war and treatment of minorities. The ideology of rights came into 
full prominence during World War I, when U.S. president Woodrow Wilson's 
call for a new world order based on self-determination and equality of na- 
tions galvanized worldwide sentiment and created enormous expectations at 
the Paris Peace Conference of 1919; hopes were dashed when the victorious 
nations carved up the spoils of war according to great-power interests. The 
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asserted universality of rights stood in flat contradiction to the realities of 
the world system: most nations were under foreign domination; minorities 
in the advanced western democracies suffered various forms of segregation 
and oppression; and racism against non-Europeans was the norm. In the 
interwar years, fascist movements successfully attacked the hypocrisies of 
liberal international rights to undermine and eventually dismantle the League 
of Nations, proposing instead a world openly dominated by the strongest 
races and nations. 

Human rights ideas regained prominence in the context of another world 
war. President Roosevelt’s call for Four Freedoms set the stage for an Anglo- 
American ideological offensive against fascism that stressed human rights 
and freedom from tyranny. Almost overnight, the idea of human rights was 
transformed from a dead letter into a vigorous global discussion, especially 
in the United States and Europe. However, when the three victorious pow- 
ers—the United States, the United Kingdom, and the Union of Soviet Socialist 
Republics—met in secret to chart a new international organization, human 
rights were dropped from the blueprint; their respective policies of Jim Crow, 
colonialism, and the gulag were hardly conducive to a human rights ap- 
proach. After concerted lobbying by civil society groups and smaller nations, 
especially the Latin Americans, human rights were reinstated at the United 
Nations Conference on International Organization held in San Francisco 
that established the UN, albeit in vague and general terms only. 

Part II describes how the idea of human rights was transformed through 
the UN into the foundations of the modern human rights framework. The 
victorious powers were most influential in shaping the human rights agenda, 
but it was the United States above all that controlled and dictated the proceed- 
ings, determined to establish a system of universal values reflecting the glo- 
balization of U.S. principles rather than a set enforceable legal standards. The 
Soviet Union was equally insistent that human rights should be recognized 
as moral principles without any mechanisms for international enforcement; 
real power was to reside with the permanent veto-wielding members of the 
Security Council exercising a monopoly over global security enforcement 
and controlling the right of intervention in the affairs of sovereign nations. 
This superpower axis against genuine human rights protection would prove 
a significant roadblock to popular hopes for an effective system. 

The Commission on Human Rights, chaired by Eleanor Roosevelt, became 
the primary vehicle for negotiating and creating the human rights system at 
the UN. The group of eighteen government representatives made important 
decisions that would shape the human rights system we have inherited to- 
day—which ideas to accept, which rights to recognize, and which instruments 
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to draft. The most fateful decision in this regard, made by joint U.S.-Soviet 
diktat over the objections of the rest of the commission, was to split the bill 
of rights into three distinct parts—a declaration of principles, which became 
the Universal Declaration of Human Rights; a binding convention, which was 
delayed eighteen years and split again into two separate treaties for civil and 
political rights and economic, social, and cultural rights; and measures of 
implementation, which were never actually implemented. Even more than 
the distorting impact of the Cold War, this fragmentation of the UN human 
rights system prevented it from fulfilling its revolutionary potential. 

Part III looks at changes in the human rights field due to the increased 
activism of civil society groups and the process of decolonization, which 
shifted the dynamics in the UN by giving greater voice to the concerns of 
developing countries. These developments are examined through the lens 
of two major trends: the establishment of treaties protecting the rights of 
specific groups and the emergence of the right to development. 

The liberal bias of the human rights system made it hostile to claims that 
people had rights as members of collectivities rather than as individuals. 
However, growing civil society movements for racial justice, women’s rights, 
and child rights were able to leverage the support of constituencies through- 
out the world as well as sympathetic states and agencies within the UN to 
negotiate and establish new human rights treaties. These treaties generally 
viewed group rights through the lens of discrimination, promoted formal 
rather than substantive equality, and had limited means of implementation 
based largely on voluntary state reporting. At the same time, they broke new 
ground in overcoming the artificial divide between civil and political rights 
and economic, social, and cultural rights and provided a platform to link 
local activism with international principles and movements. Minorities and 
indigenous peoples, on the other hand, did not fare as well in their quest for 
recognition at the UN. Their call for national expression and self-determi- 
nation threatened the territorial power base of the state system and faced 
particular hostility from developing countries, both postcolonial states and 
established multiethnic states in Latin America and Asia. As a result, the 
various UN reports, recommendations, and draft declarations recognizing 
indigenous and minority rights have never received official state sanction, 
and these groups have continued to suffer oppression and abuse with virtu- 
ally no protection under international law. 

The right to development also has a mixed record. After decolonization, 
the new states of Africa and Asia joined with those of Latin America to call 
for a New International Economic Order (NIEO) to redress the inequities 
of colonialism. When northern countries resisted direct transfers of wealth 
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and technology, these states turned to the right to development as a means 
to close the gap between rich and poor. However, it took a working group ten 
years to resolve bitter disputes between states over the scope and meaning of 
the right—northern states insisted that the right be confined to individuals 
rather than states or groups and entail no obligatory transfers from rich to 
poor countries. By the end of the negotiations, the right to development had 
been so watered down that it merely recognized the centrality of respecting 
existing human rights in the development process and urging international 
cooperation to resolve the crisis of global poverty but with few practical 
means to address the growing divide between the haves and have-nots. 

The concluding chapter focuses on human rights developments since the 
1990s. The end of the Cold War raised hopes of overcoming the ideological 
divisions that have split the human rights idea; the UN proclaimed that the 
time had come to mainstream human rights in development activities and 
reintegrate civil, political, economic, social, and cultural rights. Despite this 
auspicious context, human rights today are under attack as never before; 
the very framework is increasingly subject to question. This is partly due to 
the failure to address, let alone correct, the contradictions and imbalances 
described throughout this book—between public expectations of justice and 
the determination of states to protect their sovereignty, between powerful 
states seeking geopolitical hegemony and others seeking the protection of 
international law, and between rhetorical promotion and lack of protection. 
Added to these long-standing concerns are two critical new developments: 
economic globalization and the war on terror. 

Unlike the weak implementation mechanisms of human rights, the 
economic rules of neoliberal globalization are strictly imposed both by the 
Bretton Woods institutions through structural adjustment programs and 
the World Trade Organization (WTO) through enforcement of a series of 
free trade agreements. As a result, states have lost significant autonomy 
over social and economic policy, and citizens have no democratic means to 
influence, let alone hold accountable, these distant global lending and trade 
institutions. Despite a growing gap between rich and poor at all levels of the 
world, the human rights framework is less equipped to redress socioeconomic 
injustice than ever before. 

While states have lost power over social and economic decisions, they have 
increased repression of civil and political rights under the rubric of the war 
on terror. The United States is openly questioning the relevance of human 
rights and humanitarian law to the new global war. States throughout the 
world have followed the superpower’s lead, resulting in a marked increase in 
violations of such previously sacrosanct rights as freedom of speech, freedom 
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from torture and basic due process, and peaceful assembly. People therefore 
face heightened abuse under the looming threat of war. 

Given its subservience to state interests, the United Nations has been 
unable to develop an effective response to the threats posed by both glo- 
balization and the war on terror. Instead, the debate around reforming the 
UN human rights system has focused on relatively marginal changes to the 
Commission on Human Rights. Unless these central challenges are faced 
head on, the idea of human rights will continue to lose relevance among 
masses of people until its original promise of justice becomes an historical 
memory or is replaced by something new. 


Part 1. Human Rights Foundations inthe 
First Half of the Twentieth Century 


Inthe following four chapters, we review the main trends in the first half of 
the twentieth century that eventually culminated in the emergence of human 
rights at the United Nations. Our emphasis is not on philosophical debates 
about the nature of rights but rather on the concrete historical events and 
political forces that shaped human rights discourse and led to human rights 
ideas being incorporated into international laws and organizations. In cov- 
ering such a broad sweep of history in a few pages, we briefly sketch major 
issues to set the context in which human rights ideas would develop. 

It is important to note that human rights per se were not a common topic 
of international conversation until the 1940s. Before that time, human rights 
ideas were promoted and kept alive through the committed efforts of a hand- 
ful of individuals and nongovernmental groups at the margins of international 
politics and diplomacy.’ It was only with the onset of World War II and in 
response to the ideological challenge of fascism that human rights took shape 
as a distinct and coherent set of ideas and eventually found expression within 
the legal and institutional framework of the United Nations. 

We are not suggesting that human rights suddenly materialized in 
world politics without antecedents; the introduction traced the historical, 
philosophical, and legal roots of human rights in previous centuries.” These 
chapters demonstrate that core human rights principles, such as freedom, 
equality and nondiscrimination, the rights of individuals and groups, and 
lawful limits on state sovereignty, did not arise de novo through the United 
Nations but rather developed gradually in international law throughout 
the first half of the twentieth century. These principles appeared as inter- 
related aspects of common popular struggles for justice, yet they were not 
incorporated within a broad overarching framework. Eventually they would 
coalesce into the modern human rights regime, based largely on the concept 
of protecting individual rights from state transgression and abuse. 
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At the most general level, however, and at the risk of oversimplification, 
it can be said that human rights grew out of the triumph of liberalism over 
its two main rivals—communism and fascism—a victory assured more 
through military confrontation than ideological battle. Had the pivotal and 
closely contested political and military conflicts of this era ended differently, 
the human rights idea would certainly never have assumed its present form 
and reach.’ 

History, including the history of ideas, is written by the winners. Until 
very recently, the triumph of liberal rights over its main ideological rivals 
seemed self-evident: a straight path of victory through two world wars and 
the Cold War. After the fall of the Soviet Union, western commentators 
spoke triumphantly of the “end of history,’ based on the assumption that the 
unchallenged hegemony of formal democracy was inevitable and irrevers- 
ible.* But history did not end, and soon some of the same commentators 
were postulating an inevitable “clash of civilizations,” with U.S. political 
and military leaders predicting a “global war” that will endure for decades.°® 
Similar twists and turns characterized the unsteady and uncertain journey 
of liberal rights during the early part of the twentieth century.’ The eventual 
enshrinement of human rights in the international order came only after 
many reversals and seeming dead ends, as we shall see. 

Another theme that emerges from this period is the contradiction at the 
heart of liberalism itself, the extraordinary gulf between liberal theories of 
universal rights and the behaviors of states espousing them. It is no secret 
that the major powers that promoted these rights and eventually established 
the UN system, the United States and the British empire in particular, did so 
from within the framework of an explicitly imperialist and racist world order 
of which they were leaders and beneficiaries. To protect their hegemony 
while still leading the ideological crusade for universal principles, the great 
powers drew a clear distinction between the rhetorical promotion of rights 
for strategic purposes, especially during wars, and the concrete enforcement 
of these rights, particularly when their perceived political interests were 
at stake. How these powers managed to separate the promotion of human 
rights principles from their ineffectual and selective enforcement without 
discrediting the universal basis of the entire human rights project is one of 
the subjects of these chapters and the book as a whole. 

We do not mean to imply that any state had a monolithic policy on issues 
of human rights or that the development of human rights resulted solely 
from cynical manipulation by governments. On the contrary, the divide 
between high-minded human rights principles and abusive human rights 
practices created dynamic spaces in governments and civil societies. Within 
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these spaces, competing interests and factions fought for and against the 
realization of rights. 

On the one hand, governments were often divided between and within 
themselves regarding human rights. Small states tended to favor strengthen- 
ing international law to protect their interests against large states. Within 
strong states, bureaucratic battles were fought over whether, and how much, 
to concede elements of sovereignty to some form of international author- 
ity. On the other hand, governments had to answer to their citizens and 
popular constituencies. The unprecedented degree of public awareness of 
and involvement in international issues at the turn of the twentieth century, 
spurred by growing literate classes, the spread of media, and the beginnings 
of global information exchange, posed a new constraint on the customary 
state practice of secrecy and deception in diplomatic affairs. 

These tensions spurred the development of human rights in part through 
the law of unintended consequences. States often found that rhetorical dec- 
larations and toothless international agreements pertaining to human rights, 
when taken seriously by the public, had an unwelcome tendency to develop 
a life of their own. In the context of popular desires for justice, such human 
rights rhetoric heightened general expectations and civic mobilization, which 
in turn increased pressure on governments to fulfill their vague promises, 
even at the cost of limiting sovereignty. A classic example is the boost to na- 
tionalist and anti-imperialist demands after World War I given by President 
Woodrow Wilson’s repeated pronouncements in favor of the right to self- 
determination, pronouncements that came to be invested with far greater 
global significance than Wilson, and certainly his foreign policy advisors in 
the State Department, ever intended.* In this way, the very idea of human 
rights shaped people’s consciousness, generated expectations, and translated 
into concrete pressures, with ripple effects felt across the globe.’ 

Notwithstanding such advances, it is unwarranted to exaggerate the role 
of public demands, which managed significant yet, in the final analysis, 
limited inroads into the traditional and long-standing sovereign prerogative 
to abuse and mistreat people within state borders. An examination of the 
diplomatic maneuverings behind the establishment of human rights and their 
antecedents in international law—particularly the laws of war established 
at the Hague Peace Conference and the group-rights regime established at 
the Paris Peace Conference—reveals the boundaries of realpolitik beyond 
which powerful states would brook no interference. Throughout this book 
we discuss the role of such boundaries in the development and institution- 
alization of human rights at the United Nations. 

The supremacy of state sovereignty points to an inherent structural weak- 
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ness of the human rights system—the need for individual states to voluntarily 
accept lawful limits on their freedom of action. Conceiving their interests 
narrowly, states, especially great powers, have generally proven unwilling to 
accept enforceable legal restrictions on their authority to control and coerce 
their own populations, or other populations for that matter. Human rights 
have always been, and remain, caught within this dilemma: what makes sense 
for the people of the world, individually and collectively, appears different 
when viewed through the prisms of governmental interests that purport to 
represent those same people. This political tension has been a fundamental 
obstacle in the creation, and even more in the enforcement, of international 
human rights. As a result, the rule of the lowest common denominator has 
often held true in the development of human rights norms. 

These four chapters review the major trends in international law aimed at 
promoting individual and group rights during the first half of the twentieth 
century. Such trends include the protection of civilians in war, principles of 
self-determination and racial equality, and the rights of minorities, workers, 
and women—all of which foreshadowed the development of human rights 
as a coherent politico-legal framework. These separate struggles for justice 
derived from, and helped advance, the cardinal notion that all human beings 
possess an inherent dignity that ought to be protected at all times, irrespec- 
tive of race, religion, nationality, gender, and other characteristics. 

From the turn of the century until the dawn of World War II, human 
rights were conceived largely in collective terms as rights of nations and 
minority groups as well as workers and women. It was only after the failure 
of the group-rights paradigm established through the League of Nations and 
the growing ideological threat the rise of communism and fascism posed to 
liberalism that individual human rights became a serious topic of interna- 
tional discussion. Individual jurists and activists promoting human rights 
were lone voices in the interwar period with no backing from governments 
and little support even from liberal intellectuals. It was the Anglo-American 
appeal for human rights as an ideological weapon in the crusade against 
Nazi tyranny that energized the human rights idea, attracted the attention 
of civil society organizations, and culminated in the establishment of human 
rights at the UN. 

Chapter 1, “First Expressions of International Human Rights Ideas,’ is 
divided into two sections. Section one focuses on the birth of international 
humanitarian law, the precursor of human rights, at the Hague Peace Con- 
ference of 1899. Coming after a century of intensifying war in Europe, the 
Hague conference marked the first time that the world’s leading states, 
responding to popular demands for peace and disarmament, agreed to 
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negotiate international law limits to war. Despite high public expectations, 
the effort to develop meaningful protections for civilians in war and uphold 
principles of humanity against military necessity largely failed. The result- 
ing treaty, which was weak and unenforceable, did nothing to prevent the 
rapid advancement of military technology that would culminate in World 
War I. Nevertheless, the Hague conference was a novelty in international 
affairs, and the unprecedented mobilization of public opinion across the 
globe in response to the possibility, albeit illusory, of disarmament, laid the 
groundwork for the emergence of civil society activism and the subsequent 
development of human rights. 

The second section of the chapter examines the global effort to construct 
anew world order after the unbridled ferocity of World War I, which redrew 
the map of Europe and its colonial possessions. The Paris Peace Confer- 
ence of 1919 raised enormous, and unrealistic, hopes for a post-imperialist 
international system founded on rights to self-determination and equality 
between nations and races. President Wilson’s Fourteen Points symbolized 
the temporary ascendancy of liberal ideology based on the formal recognition 
of international rights. But once the war was over, these ostensibly universal 
principles were applied selectively by the great powers at the Paris Peace 
Conference as they got down to the business of carving up old empires, 
creating new states, and consolidating control over global resources. 

Chapter 2, “The Decline of Human Rights between World Wars,’ dis- 
cusses the period between the two world wars, which began with the tri- 
umph of Anglo-American liberal principles after the Paris conference and 
ended with fascism on the verge of establishing European, and seemingly 
global, dominance. The League of Nations was crippled at the outset by the 
withdrawal and isolation of the United States and the inability of European 
victors to establish a common security policy. The League’s failure to vindi- 
cate its system of international rights—especially self-determination rights 
for colonized peoples and just treatment of German and other minorities 
in the states of Central and Eastern Europe—opened the door to the rise 
of totalitarian ideologies of the right and left. Human rights also failed to 
take root at the domestic level; a wave of constitutional democracies guar- 
anteeing individual rights produced, instead, political instability, economic 
paralysis, and xenophobic nationalisms throughout Europe. In contrast to 
the widely perceived hypocrisies of liberal rights, whose universal principles 
were belied by selective practices, communism championed radical equality 
for oppressed peoples, while fascism openly celebrated inequalities between 
races and nations as the natural order of a conflict-ridden world. Defense 
of universal rights was left to a handful of international jurists and public 
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intellectuals. These thinkers waged a lonely struggle to keep human rights 
ideas alive during this period, drafting the first examples of international 
bills of human rights and preparing the way for a burst of renewed interest 
during World War IL 

Chapter 3, “The Human Rights Crusade in World War II,’ examines the 
revival of human rights ideas during World War II, leading to their eventual 
establishment through the United Nations. After years of being urged by hu- 
man rights advocates to formulate a positive vision of “what we are fighting 
for,’ the United States and Britain belatedly took up the cause as part of an 
ideological crusade against Germany and Japan, which had already conquered 
continental Europe and East Asia, respectively. President Roosevelt’s dec- 
laration of the Four Freedoms, widely considered to be the cornerstone of 
the UN human rights project, was aimed at asserting American leadership 
in defining the war’s aims and shaping the postwar order. Alone among the 
great powers, the U.S. government drafted detailed blueprints for the new 
global organization even before entering the war, including a limited, largely 
declaratory, role for international human rights. Anglo-American support 
for human rights in the Atlantic Charter and the United Nations Declara- 
tion, even though clearly subordinate to the goal of securing total victory 
over the Axis powers, succeeded in galvanizing an outpouring of public 
enthusiasm—dozens of versions of international bills of human rights were 
drafted, discussed, and promoted by a diverse array of legal, diplomatic, and 
religious organizations, primarily in the United States and Latin America. 
These private initiatives, some in open collaboration with the U.S. State 
Department, emphasized the need to combine civil and political rights 
with economic, social, and cultural rights and to establish clear means of 
international enforcement so as to avoid states using domestic jurisdiction 
as a shield for abuses. 

Chapter 4, “Human Rights Politics in the United Nations Charter,’ de- 
scribes how the great powers managed to control public enthusiasm for 
human rights. The Three Policemen, the United States, Britain, and the So- 
viet Union, were eager to mobilize popular support for the war but had no 
interest in sacrificing their sovereign power on “the altar of human rights.”!° 
This tension would bedevil, and ultimately undermine, the development of 
an international human rights system capable of offering practical protec- 
tions to people who most need them. At a series of secret meetings, the great 
powers negotiated the blueprint for a new world order. The centerpiece was 
a security council in which the powers would dominate the rest of the world 
and maintain exclusive responsibility for peace and collective security. The 
issue of human rights was dropped altogether from their calculations; at 
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Dumbarton Oaks, the major preparatory meeting for the United Nations, 
human rights merited a mere eight words at the very back of the proposal. 

The San Francisco conference of 1945 was an American show from start 
to finish. Not only was the entire event organized by the U.S. government, 
but American spy agencies monitored all aspects of the event, supplying the 
U.S. delegation with daily briefings on the positions of other countries. Hu- 
man rights were a major topic of discussion; smaller states and NGOs made 
it the centerpiece of their advocacy after the disappointment of Dumbarton 
Oaks. The United States was happy to play along, intending to capitalize on 
American ideological leadership and years of State Department planning 
by elevating human rights to the moral apex of the United Nations, with 
the caveat that they should have no means of enforcement. A consultative 
group of NGOs accompanying the official U.S. delegation were effectively 
co-opted into supporting the separation of human rights principles from 
their practice, a split that would undermine any hopes for a meaningful legal 
system to take shape. Thus human rights were recognized several times in 
the Charter, including among the purposes and principles of the organiza- 
tion, but were not given any means of implementation. The crucial task of 
drafting an international bill of rights was given to the newly established 
Commission on Human Rights. 


First Expressions of Human Rights Ideas 


e Humanitarian Law at The Hague 
e Human Rights at the Paris Conference 


Humanitarian Law at The Hague 


The seeds of what would become the international human rights system were 
planted at the Hague Peace Conference of 1899. There the modern law of war, 
or international humanitarian law, was born through international agreement 
among the world’s leading nation-states. Humanitarian law, in theory, seeks 
to strike a balance between principles of humanity and military necessity 
and to protect the lives and property of individuals rather than states. These 
concerns appear as the first international legal expression of similar doctrines 
that eventually coalesced into the human rights framework.’ Humanitarian 
law and human rights law are today considered separate yet overlapping 
fields of international law; however, before human rights took shape as a 
distinct set of ideas and norms, the basic mechanism of protecting human 
beings through international agreement between states was first discussed 
at the Hague conference in the context of peace and disarmament. As noted 
legal scholar Josef L. Kunz emphasizes, “The whole law of war, including the 
norms regulating its conduct, is humanitarian in character; it is in the truest 
sense a part of the law for the protection of human rights”? 

At the Hague conference, powerful and weaker states alike met to consider 
accepting limitations on their most jealously guarded sovereign prerogative, 
the waging of war. The idea of protecting individuals from state abuse at the 
international level, thereby separating the interests of citizens from those 
of their governments, was novel in its own right and marked the emergence 
of human rights as distinct from state rights. Weighing in on the side of 
restricting national sovereignty through law, popular opinion made its first 
meaningful intervention in international diplomacy, an area that hitherto 
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had been characterized more by government intrigue and secret agreements 
than by negotiations open to public scrutiny. 

The manner in which negotiations took place at the Hague conference 
foreshadowed the complex set of meetings and agreements that led to the 
establishment of human rights at the United Nations fifty years later. The 
conflicts that eventually determined the nature of human rights were already 
present, in incipient form, at the Hague conference—conflicts between un- 
limited rights of sovereign states and lawful restrictions on that sovereignty, 
between strong states eager to preserve their dominance and weak states 
seeking the protection of international law, between governments intent 
on maximizing their powers of action and popular demands for universal 
principles of justice. 

The Hague conference failed, and failed miserably, to limit military tech- 
nology or protect civilians in conflict. This failure contributed to the immi- 
nent and ultimately catastrophic world war. Yet the Hague conference can 
be seen as the first halting step on a long journey marked by ever-stronger 
popular efforts to develop universal standards of justice that culminated in 
the establishment of the human rights regime after World War II. 

The nineteenth century had seen a series of successively more brutal 
conflicts. As Jean Pictet, a leading advocate of humanitarian law, observed, 
the French Revolution and the Napoleonic wars heralded the dawn of “an 
epoch of unbridled ferocity,’ in which the state mobilized all its forces and 
resources, including its citizenry, to wage war.? Over the next hundred 
years, the great powers fought each other on the European mainland and 
throughout their far-flung empires, and independence movements in the 
colonies were put down with genocidal violence. Civilian casualties mounted 
as military technology advanced and modern forms of warfare increasingly 
brought the battle into the heart of densely populated areas. Wars were no 
longer fought solely by professional armies, with limited impact on and 
investment by the country as a whole. War became a truly national effort, 
a matter of survival not just for the government but for the entire people, 
affecting all levels of society.* 

By the end of the nineteenth century, the world was poised at the brink 
of a major new conflict. The rising power of Germany, recently established 
through the consolidation of princely fiefdoms first into a unified state and 
then an empire, threatened to overturn the balance between Europe’s impe- 
rialist powers. The fight over prized colonial possessions grew fiercer. These 
tensions upset the fragile system of collective security that had been in place 
since the Peace of Westphalia of 1648, whereby European states had accepted 
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each other’s sovereign independence, recognized religious freedom and 
tolerance (although only within the Christian world), and focused military 
expansion overseas, conquering the Americas, Africa, and Asia." 

The threat of war produced an unprecedented public reaction and mobi- 
lization; citizens began to express opposition to the frequency and ease with 
which their leaders resorted to war as an instrument to further state interests. 
Cognizant of the unprecedented destructive potential of a future conflict, 
public sentiment against war grew stronger and became organized around 
protecting the rights of individuals and groups rather than promoting purely 
state interests. The emergence of popular activism was partly a testament 
to the power of print media, exemplified, for instance, by the proliferation 
of newspapers that served ever-growing literate classes. Nongovernmental 
associations were established to promote peace and protect the rights of 
civilians in war. The first international NGO, the International Committee 
of the Red Cross (ICRC), was founded after a public outcry in response to 
Swiss journalist Henri Dunant’s moving eyewitness account of carnage at 
the battle of Solferino in 1859.° 

Today we take public involvement in international affairs for granted. A 
century ago it was anew phenomenon that ran counter to the long-standing 
sovereign prerogative to conduct diplomacy without popular participation. 
As we shall see, the biggest surprise of the Hague Peace Conference was that 
it happened at all. States that otherwise would never have agreed to negotiate 
limitations on war were forced by public opinion to do exactly that. For this 
reason, the Hague conference marked an important moment in relations 
between citizens and their governments. From that point on, civil society 
grew increasingly active in global affairs, pushing states to develop new forms 
of international law and organization. 


The Russian Disarmament Offensive 


It was in this context of public war-weariness that Russian czar Nicholas II 
dropped a diplomatic bomb.’ On 4 August 1898, he circulated a letter call- 
ing for an international conference to examine “the most effectual means of 
insuring to all peoples the benefits of a real and durable peace, and, above 
all, of putting an end to the progressive development of all armaments . . . 
as a happy presage to the century which is about to open.” 

It is not clear whether the czar understood the extent of worldwide enthu- 
siasm his letter would unleash, as there were few precedents for mobilizing 
popular opinion ona global scale. His unexpected proposal provoked a storm 
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of public approval. Peace movements throughout Europe, led by prominent 
activists such as W. T. Stead in England and Frederic Passy in France, made 
use of their extensive publishing networks to mobilize support, hailing the 
czar as a humanitarian visionary.’ U.S. peace groups such as the Quakers, the 
Universal Peace Union, and the American Peace Society urged their members 
to lobby U.S. officials in support of the Russian proposal.” Religious associa- 
tions were particularly active in promoting the peace agenda. A lively debate 
ensued in newspapers and parliaments throughout the world." In all these 
efforts, the central idea was that governments had a duty to put the interests 
of humanity above sovereign self-interests, premised on the understanding 
that the state was serving its people and not the other way around. 

Caught off guard by what they regarded as a Russian propaganda ploy, gov- 
ernments were forced to welcome the proposal of an international conference. 
But privately they reacted with skepticism and outright hostility, suspecting 
a trick, aware that Russia’s shattered economy could not support the expense 
of purchasing the new rapid-fire field gun that was already standard issue in 
the German, French, and Austrian armies.” One damning assessment by a 
historian probably captures the mood of European governments at the time: 
“The offer to the nations of the world to meet for the purpose of limiting 
armaments was in truth a sort of masterpiece of diplomatic finesse, worthy 
of study by aspiring statesmen of the future. ... The truth was that the peace 
rescript had been conceived in fear, brought forth in deceit, and swaddled 
in humanitarian ideals”? 

The Russian appeal for public support was seen by competing states as an 
admission of weakness that would only encourage rather than prevent war. 
French diplomat Paul Cambon remarked, “This proposal for disarmament 
will have the result of convincing everyone that war is imminent.”'* German 
Kaiser Wilhelm II speculated that the conference would “add not a little to 
the prospects for war’! The Japanese prime minister maintained that the 
czar’s effort would not only fail but would lead instead to war with Japan—as 
did happen six years later. 

Despite suspicion that the letter was motivated in greater part by military 
vulnerability than humanitarian vision, Russia’s rivals preferred to gra- 
ciously accept the invitation rather than risk losing public approval. As a 
result, twenty-eight states, including the world’s leading powers, agreed to 
meet for the ostensible purpose of restricting their sovereign right to war 
through the acceptance of a binding international agreement.” Government 
spokespersons effusively praised the czar’s proposal, even appropriating the 
language of peace activists.” This had the effect of raising popular expecta- 
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tions even more and energizing the newly formed civil society groups to 
redouble their lobbying efforts. Their goal—though not formulated in hu- 
man rights language—was to pressure states to negotiate and agree to new 
international laws. 

In his opening address to the conference, Baron de Staal of Russia played 
to public expectations, urging “a tangible result which the whole world 
awaits with confidence.” But privately, other delegates did not share his 
enthusiasm. Count Munster, head of the German delegation, told his U.S. 
counterpart, Ambassador Andrew White, that the conference was “a political 
trick—the most detestable ever practiced” yet at the same time admitted 
that “we can, in regard to Russia, not allow the conference to end with an 
entire fiasco and must try to cover it with a peaceful-looking cloak”! Hear- 
ing similar concerns from other delegates, Ambassador White concluded, 
“Since the world began, never has so large a body come together in a spirit 
of more hopeless skepticism as to any good result”? White’s assessment was 
firmly grounded in his own diplomatic brief; it has since come to light that 
the U.S. and British delegations had been secretly instructed in advance by 
their respective governments to reject any restrictions on the development 
and production of any weapons.” 

Given the atmosphere of cynicism and political intransigence at the con- 
ference, which was unknown to the public at the time, it was inevitable that 
grandiose hopes would be dashed. Expecting powerful states to abandon 
or even meaningfully limit their traditional reliance on war as a means to 
further political ambitions and resolve disputes was unrealistic. After all, the 
idea that principles of humanity should trump state sovereignty arose not 
from the efforts of an ideologically motivated political movement but rather 
from a deep-seated popular yearning for a safer and better world that gained 
sudden and unexpected international expression in response to a diplomatic 
gesture by a declining European power. 

Government delegations at The Hague were conscious of the need to 
safeguard their nations’ military interests while at the same time projecting a 
cooperative public image to the throngs of newspaper reporters from all over 
the world. Such scrutiny forced diplomats into an unwelcome balancing act in 
which they appeared to address popular concerns about peace and disarma- 
ment without compromising sovereign prerogatives. This balancing act led 
state representatives to make declarations and even sign vague agreements 
appearing to favor disarmament while in the end ensuring that no binding 
enforceable restrictions to warfare would be placed on state powers. 

Once the conference got under way, delegates made the right noises, fur- 
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ther encouraging the mood of popular optimism, but behind closed doors, 
the negotiations were quickly deadlocked by familiar rivalries and divisions.” 
States proposed only such limitations on armaments that would run contrary 
to the interest of rival states. Disarmament proposals by Russia and weaker 
powers went nowhere; Germany, with its growing army, rejected French 
and Russian proposals to limit land forces; sea powers such as Britain and 
the United States rejected German proposals to limit naval forces.” Most 
states hid their bare-knuckled negotiating tactics behind a public facade 
of accommodation, although the German delegation was more forthright 
in declaring that Germany’s “patriotic” population would not tolerate any 
reduction in military spending.” 

With strong states intent on retaining their military advantages, there 
was no possibility of reaching meaningful agreement that might slow either 
the development of new weapons systems or the forward march to war. At 
the end of the day, only two weapons were banned, asphyxiating gases and 
dum-dum bullets, both of which were generally considered to have limited 
or no practical military value.” The United States and Britain cast the sole 
dissenting votes, the U.S. military delegate arguing that the prohibition on 
poison gas would be disregarded once an effective delivery system could 
be developed” and the British delegate insisting that the disfiguring dum- 
dum bullets, manufactured in India for use in colonial Africa, were useful 
and indeed necessary for killing savages who were otherwise impervious to 
standard projectiles.” 


Words without Substance; Agreements without Teeth 


The consensus document that came out of this debacle was the Hague Regula- 
tions on Land and Naval Warfare of 1899, signed by all twenty-eight nations 
present. The text of the treaty did mark a breakthrough of sorts; it spoke of 
“rights” of civilians, of wounded, and of prisoners.” However, provisions 
touching on military limitations were left deliberately vague, ill defined, and 
unenforceable, serving mostly as a formal mask behind which to hide the 
failure of states to accept practical humanitarian limitations on warfare. For 
example, Article 22 declared that “the right of belligerents to adopt means 
of injuring the enemy is not unlimited” without specifying any particular 
limits; similarly, Article 23 prohibited, without definition, the infliction of 
“superfluous injury.” The treaty’s most famous and stirring turns of phrase, 
drafted by prominent Russian jurist Frederic de Martens, were found in the 
nonbinding preamble. The oft-cited language, which has since become known 
as the de Martens clause, placed war victims “under the protection .. . [of] 
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the laws of humanity, and the requirements of public conscience... until a 
more complete code of the laws of war is issued??? 

Such language sounded impressive but provided little in the way of con- 
crete protections for civilians in war. International jurists, who thereafter 
began to produce a flood of legal commentary debating the interpretation 
and application of the Hague laws, seemed to be the only constituency that 
found something to discuss and even cheer about.” The entire exercise can 
be seen as setting a disturbing precedent—states’ strategy of signing unen- 
forceable international agreements to mollify popular pressure in place of 
having to accept genuine limits on sovereign freedom of action. 

As we shall see, this strategy would resurface, again and again, during 
negotiations to incorporate human rights into international law, at both the 
League of Nations and the United Nations. The same balancing act between 
state interests and popular expectations would be a recurring theme in inter- 
national negotiations over the development of human rights law. States have 
always found it easier to agree on seemingly empty rhetoric; the battle lines 
are drawn when it comes to practical enforcement with real-world conse- 
quences. However, the public would also play a role in pressing governments 
to bridge the gulf between words on paper and actions in the world. 

With such meager returns on the investment of hope and energy, the 
mood among those who followed the ups and mostly downs of the Hague 
conference was severely deflated. Upon returning to America amid a flood 
of negative press coverage, Ambassador White lamented that “the evil I 
dreaded, as regards the formation of public opinion in relation to the work 
of our conference, is becoming realized” Diplomats did their duty and put 
a positive spin on the outcome; peace activists were critical but still tried to 
rally the troops; and press reaction was muted at best, otherwise caustic. The 
Times, the most influential paper in Britain, summed up the public mood 
in a devastating assessment: “The Conference was a sham and has brought 
forth a progeny of shams, because it was founded on a sham. We do not be- 
lieve that any progress whatever in the cause of peace, or in the mitigation 
of the evils of war, can be accomplished by a repetition of the strange and 
humiliating performance which has just ended” 

By the time the Second Peace Conference at The Hague was convened in 
1907, popular expectations had been considerably scaled down. In light of 
the Russo-Japanese War, the Italian invasion of Turkey, and growing tensions 
between the European powers, the public mood was one of cynicism and 
indifference.” Needing to rebuild his defeated army, the czar dispatched de 
Martens, famed drafter of the first Hague treaty’s humanitarian language, 
on a European tour to argue against disarmament in advance of the Second 
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Peace Conference.” The provisions of the second Hague treaty, therefore, 
did not challenge the existing balance of power: principles of humanity re- 
mained subordinate to military necessity, the march toward more destructive 
weaponry continued to accelerate, and civilians were left more vulnerable 
than ever to the scourge of war, as would soon be amply demonstrated in 
World War I. One historian drew the following conclusions: “The two great 
peace conferences of modern times, along with their lesser predecessors, did 
not succeed in reducing armaments, or in restricting the development and 
improvement of weapons. ... [They] demonstrate rather that a weapon will 
be restricted in inverse proportion, more or less, to its effectiveness’? 

In the stark light of history, the Hague conferences appear to be an unmiti- 
gated defeat for humanitarian principles.” The mood of public optimism was 
based, to a large extent, on organized political deception by powerful states 
intent on covering ongoing military planning and preparations with a “peace- 
ful-looking cloak” People would not be protected by the new international 
laws, nor would the scourge of war be diminished. Just over the horizon was 
the most destructive military conflict the world had yet seen—until the next, 
even more horrific conflict. 

But the real contribution of the Hague conferences was in terms of ideas 
not laws—the idea that human beings and not just states mattered, the idea 
that people had universal rights to be protected from abuse by states. Never 
before had these ideas been expressed with so much public enthusiasm in a 
setting where the world’s governments had agreed, even if under duress, to 
take them seriously as the basis for creating international law. Hearing only 
the public praise, and not the private damnation, of diplomats and politicians, 
it was only natural that the popular imagination was seized by the prospect 
of establishing humanitarian principles to limit war. It is a fact of history that 
ordinary citizens have always fought harder for genuine peace and justice 
than their leaders. Powerful states in all ages have tended to seek the Pax 
Romana, the peace of empire and domination. At The Hague, the peace of 
peoples made a brief, albeit unsuccessful, appearance on the world stage. 

In effect, the Hague conferences marked the birth of global efforts to 
inscribe the rights and interests of human beings into international law. 
The birth was premature but not stillborn; the public energies unleashed in 
this period would continue to grow, opening space for the universal project 
that would become human rights. Many of the activists and organizations 
that emerged at the Hague conferences would continue to advance human 
rights principles in the coming years. In this way, misplaced expectations 
that principles of humanity might be elevated over state reliance on war gave 
rise to the beginnings of a global movement, which over time developed the 
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confidence and experience to demand a place at the table that had long been 
dominated by governments and their professional diplomatic corps. 


Human Rights at the Paris Conference 


Efforts to protect humanitarian principles in war and limit civilian damage 
were swept away by the violent convulsions that shook Europe and the rest of 
the world in World War I. Advances in military technology transformed the 
battlefield, and the immense human suffering that resulted raised anew the 
question of establishing enforceable rights at the international level. As old 
empires were carved up and new states assumed their place, human rights 
emerged as an issue of global concern. The primary emphasis was on the 
national right to self-determination and group issues such as minority rights 
and labor rights, as opposed to the focus on individual rights that eventually 
predominated in the modern human rights framework. 

The unprecedented conflict transformed the global map, not only in terms 
of new borders but in terms of new ideas as well. During the war itself, the 
victorious powers had gained allies and mobilized popular opinion on the 
basis of promises to extend universal rights to oppressed and subordinated 
peoples. The military victory laid the ground for the ideological victory of 
liberalism, with Anglo-American principles ascendant on the world stage. 
Full of hope and excitement, representatives of various nations and minor- 
ity groups gathered at the Paris Peace Conference to press their claims for 
recognition in the new international order that was to be built on the ruins 
of war. 

U.S. president Woodrow Wilson, the leading proponent of liberal inter- 
national rights, proclaimed a new era of democracy and self-determination 
through his Fourteen Points. In Paris and throughout much of the world, 
he was viewed as a conquering hero, a visionary who would do away with 
the hypocrisies and double standards that had previously characterized 
great-power politics. 

The victorious powers shouldered an enormous responsibility as they 
sought to balance their own hegemonic interests with the demands of new 
and aspiring states, especially oppressed colonies in Asia and Africa. Not 
surprisingly, the demands of sovereign self-interest took priority over the 
promises of liberal rights. Secret agreements concluded during the war 
and the realpolitik of dividing the spoils effectively undermined Wilsonian 
principles of self-determination and equal rights. The League of Nations 
reflected these contradictions: on the one hand, it established a hierarchy of 
nations, with great powers maintaining colonial possessions in the mandates 
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despite the fiction of autonomy rights, and on the other hand, it protected a 
range of human rights in the minority rights treaties and the International 
Labour Organization (ILO). 

It is easy to criticize the failures of the Paris Peace Conference and the 
League of Nations in light of the tragic consequences only twenty years later. 
But the task of establishing the first truly global organization, the League 
of Nations, based on international law and treaties, was an enormous un- 
dertaking, especially given the historical absence of anything resembling 
an international community of nations.“ The liberal principles introduced 
by the League, even if abrogated by their own superpower sponsors, would 
be enshrined in the new constitutions of European and Latin American na- 
tions. Sustained by the global diffusion of popular belief in equality, freedom, 
and self-determination, the human rights idea would not be buried in the 
rubble of the League of Nations but rather would resurface even stronger 
after World War IL 


The Advent of Total War 


Within a few years of the Hague peace conferences, the world was embroiled 
in conflict. There are different theories about what sparked the conflagra- 
tion, but regardless it is clear that Europe was primed for war. For centuries 
a rough balance of power, volatile yet ultimately contained, had enabled 
European states to build empires by projecting military power outward to 
the Americas, Asia, and Africa rather than concentrating the destruction at 
home. With Germany rising, British power waning, the Ottoman empire on 
the verge of collapse, new nationalisms being asserted, and states everywhere 
engaged in a rapid buildup of military forces and capabilities while paying 
lip service to peace and disarmament, it was perhaps inevitable that the old 
order would be remade through war.” 

Public hopes to protect individual rights in war and separate civilians 
from combatants, which lay at the heart of unsuccessful efforts to develop 
humanitarian law at The Hague, were overwhelmed by the historical forces 
sweeping across Europe and the world. The twin trends toward industrializa- 
tion and militarization changed the face of modern societies, culminating in 
the organized violence of World War I. The development of heavy industry 
through the introduction of methods of mass production powered the rapid 
advance of military technology and the growing interdependence of the 
military and civilian sectors.“ The development of aerial bombardment and 
long-range artillery deprived civilians, especially urban populations, of the 
relative immunity they had once enjoyed when war was a contest between 
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professional armies.” Air power began to be used openly as a weapon of 
terror to attack civilians directly as a means of breaking the national morale 
and will to fight on the theory that “the man in the street, the voter, not the 
soldier or sailor, is the master, the principal, the person to be impressed and 
won over.“ As one historian noted, these trends marked the advent of total 
war “fought by entire nations wherein all are considered ‘combatants’ without 
any limitation on the means of injuring the enemy in order that he may be 
so utterly defeated that his entire system of life may be subordinated to the 
will and the system of the victor” 

World War I mobilized 65 million men, of whom more than 8 million 
were killed and 30 million wounded.* From the heart of Europe, the conflict 
spread outward to European colonies and possessions in the Middle East, 
Asia, and Africa and to the Ottoman empire, Japan, China, Australia, and the 
Pacific. Once unleashed, the violence seemed to take on a life of its own. Any 
country with a territorial score to settle took advantage of the generalized 
atmosphere of militarism to launch its own aggression. Of the major regions, 
only the Americas remained untouched by the scourge of war. 

World War I redrew the map of the world, eliminating four empires—the 
German-Hohenzollern, the Austro-Hungarian, the Russian, and the Ot- 
toman. In continental Europe, three former sovereigns were carved into 
thirteen new republics.” Never before had a single conflict so dramatically 
reshaped global politics and territorial borders in so short a time. 


National and Group Rights and Racial Equality 


The breakup of traditional power structures liberated long-suppressed 
struggles for self-determination and justice at both the domestic and inter- 
national levels. Human rights per se were not yet on the global agenda, but 
within many states, the military conflict and accompanying industrializa- 
tion sparked rapid advances in the areas of labor rights and women’s rights. 
Historian Eric Hobsbawm observed that “even in industrial societies so 
great a manpower mobilization puts enormous strains on the labour force, 
which is why modern mass wars both strengthened the powers of organized 
labour and produced a revolution in the employment of women outside the 
household; temporarily in the First World War, permanently in the Second 
World War?” 

Mass production enhanced the economic position and bargaining power 
of industrial workers and sharpened class divisions as unions leveraged their 
crucial military contributions into growing social and political power. Union 
membership grew dramatically, and workers became more organized and 
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politicized. Communist parties also increased their ranks and vied for power 
through both revolutionary movements and mainstream politics." In Russia, 
the Bolsheviks launched their globe-shaking revolution, forcing European 
governments to pay greater attention to the demands of their workers, if 
only to forestall more radical developments. The mass entry of women into 
the workforce at all levels during the war, including manufacturing, chal- 
lenged traditional gender roles and marked a decisive shift toward economic 
independence.” Although most male war veterans would return to claim 
their former jobs, millions of women were introduced to wage-earning for 
the first time, changing their consciousness as well as their socioeconomic 
status. Empowered by their wartime experiences, women in the United States 
and Europe fought for and won the right to vote and participate in politics, 
changing the face of their societies.” 

The banner of international rights was raised high during the war as a 
means of mobilizing support against Germany. The Entente powers had 
rallied international allies by framing the war as a broad-based crusade 
for liberal rights and national freedoms. This rhetoric was exemplified in 
President Woodrow Wilson’s memorable appeal for allies in a global war “to 
make the world safe for democracy: The deployment of rhetorical appeals 
to universal rights encouraged oppressed peoples around the world to step 
up their struggles for national rights and self-determination. In the heart 
of Europe, suppressed nationalisms arose with a vengeance. Communities 
long defined as minorities within larger states—Czechs, Slovaks, Estonians, 
Poles, and Romanians—demanded states of their own and formed political 
and military organizations to fight for them.” For the victorious powers, 
such unfulfilled promises loomed as a considerable postwar challenge as 
they sought to remake the world order and manage the competing claims 
of various parties clamoring for rights and recognition. 

The worldwide emergence of strong nationalist movements also called 
into question the stability of the imperialist order outside Europe. Through- 
out their colonies and empires, European states had recruited millions of 
soldiers, organized as segregated military units, to fight, kill, and die in the 
Great War. Asked to sacrifice their lives for European interests, these soldiers 
came face to face with ultimate double standards—racism and second-class 
citizenship. But having gained valuable combat experience, fighting with and 
against white Europeans, and coming to question the natural superiority of 
the imperialist nations, battle-hardened veterans like Ho Chi Minh and Zhou 
Enlai returned to their occupied homelands to lead independence movements 
against their former masters.” Everywhere the demand was for freedom and 
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change: the Congress Party in India began its campaign for home rule; Irish 
nationalists launched the Easter Rebellion against British domination. 

The drive for national liberation at the global level had its domestic 
counterpart in movements for racial equality and minority rights. Groups 
whose collective interests and identities had been suppressed sought redress 
through an explicit demand for rights. Throughout Europe, religious, civic, 
and rights-based groups organized to promote issues of racial equality and 
justice. U.S. blacks, who provided almost one-third of their nation’s armed 
forces only to return home to segregation and legal apartheid, joined the 
struggle for civil rights in increasing numbers. During the war, W. E. B. Du 
Bois and the National Association for the Advancement of Colored People 
(NAACP) had broken with the antiwar left and urged members to “close 
ranks shoulder to shoulder with our white citizens and allied nations that are 
fighting for democracy.” Determined to win democratic rights at home after 
the war, they would be disappointed and angered by the continued power 
of white supremacy in the legal, political, social, and economic systems of 
the United States.” 

Non-European states were also strong supporters of the principle of racial 
equality. In Japan, which had played a significant role in defeating German 
forces in the Asia-Pacific region, state-owned and private media consistently 
reported on the humiliating forms of legal discrimination Japanese business- 
men faced in the United States, Britain, and elsewhere in Europe.” Although 
European states had formally renounced extraterritorial rights in Japan by 
this time, Japanese continued to be subjected to racist laws and treatment 
when they visited Europe and the United States. The Japanese public was 
outraged, especially given Japan’s emerging military and economic parity 
with European states, and demanded that its government fight for postwar 
recognition of equality between races and nations as an essential condition 
of the upcoming peace conference at Paris. At the same time, disdain for 
western racist policies did not prevent Japan from practicing similar double 
standards in dealings with minorities within its borders, as well as with China 
and other Asian nations. 

It is noteworthy that during this period the broad spectrum of public 
and private initiatives to advance freedom and equality shared a common 
emphasis on national and group rights rather than individual rights. The 
concept of the individual as a holder of rights in international law would 
not emerge meaningfully until World War II and the development of the 
modern human rights system at the UN. At the Paris Peace Conference of 
1919, however, individual rights did not even appear on the agenda; self-de- 
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termination, racial equality, minority rights, and labor rights were the main 
issues of the day. The failure of the League of Nations and its framework of 
group rights was one of the main factors that led to a changing conception 
of human rights in international law. 


The Paris Conference and the Triumph of U.S. Liberalism 


The atmosphere at the Paris Peace Conference could not have been more 
different than the mood of official cynicism at the Hague conferences. Es- 
tablished powers and aspiring nations alike sent their highest political rep- 
resentatives to Paris, eager to participate in the creation of an international 
regime to replace the old order. As W. E. B. Du Bois remarked, the heads of 
“thirty-two nations, peoples, and races” gathered to raise their voices and 
press their claims, creating a colorful atmosphere “unique in the annals of 
global diplomacy”; another participant observed that “Chinamen, Japanese, 
Koreans, Hindus, Khirgizes, Lesghiens, Circassians, Mingrelians, Buryats, 
Malays, and Negroes and Negroids from Africa and America were among 
the tribes and tongues forgathered in Paris to watch the rebuilding of the 
world political system and to see where they ‘came in?” 

Everyone present in Paris knew that the stakes had never been higher. 
Throughout the world, all eyes were on the peace negotiations. Expecta- 
tions for positive change were enormous. With perhaps a little hyperbole, 
a British diplomat captured the mood: “We were journeying to Paris not 
merely to liquidate the war, but to found a new order. ... We were preparing 
not Peace only, but Eternal Peace” Paris also marked the entrance of the 
United States onto the center stage of world affairs, a spectacular triumph for 
President Wilson and his principles of liberal democracy. Despite America’s 
comparatively minor contribution to the military victory, Wilson was seen 
to embody the hope for a more effective system of international security 
than the old imperialist order presided over by the fratricidal European 
powers. Having boldly announced early in the war that his country “puts 
human rights above all other rights” and that “her flag is the flag not only of 
America, but of humanity,’ Wilson continued to step up the oratory. From 
his pulpit as chairman of the Commission on the League of Nations, Wilson 
pressed his famous Fourteen Points and stressed that self-determination is 
“not a mere phrase. It is an imperative principle of action, which statesmen 
will henceforth ignore at their own peril.’ His own secretary of state, Rob- 
ert Lansing, privately regretted these rhetorical flourishes, wondering how 
Wilson planned to fulfill such promises given the unrealistic expectations 
for national independence they inevitably engendered.’ 
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It is important to recall that Wilson’s vision of liberal rights, while domi- 
nant at the time, was not the only ideology vying for public support in the 
aftermath of the war. To the East, Soviet leader Vladimir Lenin also pro- 
claimed a new era of rights. But for the Bolshevists, these rights were the 
property of workers and the oppressed proletariat, not isolated individuals or 
insular groups. They were achievable through revolutionary communism, not 
capitalist democracy, and aimed for full economic and social emancipation, 
not superficial political freedom. Lenin also promoted rights for women 
and minorities and argued that self-determination was a universal right to 
be immediately realized not only by Europeans but by all colonized peoples 
of Asia and Africa. 

The Bolsheviks initially made good on these promises in Russia itself, 
extending rights without discrimination to women and minorities and abol- 
ishing privileges based on class and status.” In so doing they “won over the 
new non-Russian nationalities by offering them real political power through 
participation in government, economic power by enjoying the benefits of 
social revolution, in which previously dominant ethnic groups from among 
the urban bourgeoisie and the landowning classes found themselves dispos- 
sessed, and peasants took over the cities; and cultural power through new 
educational rights with the spread of mass literacy and compulsory school- 
ing” In the postwar climate of economic hardship and political uncertainty, 
these developments had wide appeal, and the Soviet model won significant 
support in Europe and its colonies. 

The period after World War I marks a watershed in human affairs. It is hard 
for us to recapture the ferment, the sense of both possibility and dread that 
must have gripped people at that time. Principles of freedom and equality 
were proclaimed not only by activists and intellectuals but by governments 
of the world’s leading powers. Both Wilson’s liberal universalism and Lenin’s 
revolutionary communism promised to emancipate people from political 
and economic servitude. Wilson’s memorable phrase “a war to end all wars” 
may sound hopelessly naive from our perspective in history, but at the time 
his words were broadcast by media throughout the world and discussed by 
intellectuals in Parisian cafés and students in Chinese universities. To masses 
of people struggling for self-expression after years of foreign domination, 
such rhetoric resonated and appeared as a light at the end of a dark tunnel. 


The Return of Power Politics and Double Standards 


It was not long before Wilson’s idealistic declarations ran headlong into the 
reality of power politics. The Europeans were perfectly happy to let the U.S. 
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president take center stage provided he did not take too seriously those high- 
minded pronouncements. While the principle of self-determination posed 
the most obvious contradiction for those powers intent on retaining, if not 
expanding, their colonial possessions, all of Wilson’s proclaimed principles 
were problematic. Take, for example, the first of the Fourteen Points: “Open 
covenants of peace, openly arrived at, after which there shall be no private 
international understandings of any kind but diplomacy shall proceed always 
frankly and in the public view?” Abiding by this one sentence would have 
overturned centuries of statecraft and rewritten the ethics of traditional 
diplomacy, whereby deception, intrigue, and secret agreements were not 
only the common currency of international practice but also the preferred 
strategy of leading political theorists across cultures.” 

The issue was of practical, not merely theoretical, significance. To mobilize 
support during the war, European powers had already concluded a whole host 
of secret agreements. These understandings had been crucial to winning the 
war and were now expected to serve as the basis for dividing the spoils and 
shaping the postwar order; they could not simply be disregarded by Wilson's 
liberal triumphalism. Among other things, these agreements allocated terri- 
tories to new states, granted Japan concessions in China and the Pacific, and, 
in the infamous Sykes-Picot Agreement, divided the Middle East between 
Britain and France even though Britain had promised independence to Arab 
nationalist leaders in return for their military efforts against German forces. 
Arab interests would be dealt a further blow at the Paris Peace Conference 
when the Zionist movement, with British assistance, gained the support of 
the United States and the League of Nations to establish a Jewish national 
home in Arab Palestine, as the British had previously promised the Zionist 
movement in the Balfour Declaration.” 

With large chunks of the world already spoken for, European diplomats 
resisted what they saw as Wilson’s attempt to open a Pandora's box of vague, 
unworkable notions of liberal rights. Instead, they continued to conduct 
secret negotiations and got on with the business of dividing the spoils of 
war, paying lip service to universal rights only so far as necessary to mollify 
popular expectations. 

In this context, there was bound to be a clash between public hopes 
and practical outcomes. Inspired by the promise of self-determination, 
representatives of established and aspiring nations flooded Paris to press 
their territorial claims and political ambitions and argue for redress of past 
grievances. Responsibility for adjudicating these claims and disputes rested 
almost entirely with the war’s victorious powers, the so-called Council of 
Four: Britain, France, the United States, and Italy. There were frequent and 
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sharp disagreements between these four powers. Eventually four would be 
reduced to three when President Wilson, with French and British support, 
refused Italy’s territorial demand for the port city of Fiume on the Dalmatian 
coast and the Italian delegation, supported by an outraged and nationalistic 
public back home, walked out of the Paris conference.” Noting the double 
standards involved in striking a balance between imperial interests and 
self-determination, an Italian diplomat remarked, “Now President Wilson, 
after ignoring and violating his own Fourteen Points, wants to restore their 
virginity by applying them vigorously where they refer to Italy:’”° 

Britain, France, and the United States faced enormous and contradictory 
responsibilities at the Paris Peace Conference. While committed to extending 
their own spheres of influence, they also had to negotiate a durable peace, 
approve the creation of new states, develop a system of treaties, and establish 
a global organization to maintain collective security—all without alienating 
either international or domestic support. And they had to accomplish this 
within the contradiction of a liberal rights framework whose rhetoric of 
freedom and equality resonated across the globe but whose actual imple- 
mentation, if taken seriously, would have undermined their own strategic 
interests in geopolitical hegemony. 

The nineteenth century may have seen an unending succession of wars, 
but the resulting political changes were incremental and piecemeal; in Paris 
the whole world suddenly seemed up for grabs. The result was a frenzied 
mix of, on the one hand, official negotiations to develop a principled, rights- 
based international organization, the League of Nations, and on the other, 
Machiavellian horse-trading conducted at breakneck speed, old-style power 
politics carving up the pie behind a facade of liberal rights. 

The hypocrisy of Paris was exemplified by the drama surrounding Japan's 
attempt to include an article on racial equality in the charter of the League 
of Nations. Japan attached great importance to the conference and sent an 
experienced delegation familiar with European diplomatic traditions headed 
by Prince Saionji, a distinguished member of the royal family who had been 
educated partly in France.” The Japanese delegation in Paris was not eager to 
push the issue of racial equality, correctly anticipating its unfavorable recep- 
tion with the great powers. However, public opinion at home was inflamed by 
the persistence of open European racism despite Japan’s status as an emerging 
world power. A joint statement of thirty-seven Japanese NGOs declared that 
without racial equality, “all the alliances and treaties will only be castles in 
the sand, and the general peace of the world will not be secured?” 

Meeting with their U.S. and British counterparts, Japanese delegates 
expressed a willingness to accept watered-down language so long as there 
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would be something at the end of the day to show their public. The delega- 
tion of the British empire, which included Australia, South Africa, and other 
colonial territories, was adamantly opposed. Australian prime minister Billy 
Hughes saw an insidious threat to “White Australia” and argued, “either the 
Japanese proposal means something or it means nothing: if the former, out 
with it; if the latter—why have it?””? Wilson was more sympathetic but equally 
intransigent, believing that racial equality was a nonstarter in the Jim Crow 
south and would jeopardize Senate approval of the peace treaty. 

Nevertheless, after an assiduous and highly effective lobbying campaign, 
Japan gained the support of several European and all non-European del- 
egations at Paris, assuring majority support for the racial equality clause. 
Ironically, the issue was brought to a vote before the League commission on 
the very day that it had agreed to accept the U.S. right of unilateral military 
intervention throughout Latin America under the Monroe Doctrine.® 

The watered-down clause Japan proposed did not specifically mention 
legal equality; instead, it spoke of “the principle of equality of nations and just 
treatment of their nationals.” Despite strenuous objections from the United 
States and the United Kingdom, the Japanese motion easily passed, by a vote 
of 11 to 6." Ina dictatorial maneuver in clear breach of legal procedure, Wil- 
son used his authority as chairman of the League commission to quash the 
proposal without further deliberation, on the grounds that there were “too 
serious objections on the part of some of us.’ Even delegates accustomed 
to the arrogance of power were shocked by Wilson’s blatant manipulation 
and disregard of the majority vote. 

The news traveled fast. The media trumpeted the rejection as a betrayal 
and humiliation of Wilson’s own high-minded declarations; the contradiction 
was captured in headlines such as “Peace Delegates Beat Japan’s Proposal for 
Racial Equality”? People around the globe reacted with anger to the open 
and cynical disregard of the supposed principles for which the war had been 
fought. Cities in Asia, Africa, and even the United States saw violent street 
demonstrations, with one commentator likening the scene to a “race war.’** 
Wilson was condemned as a hypocrite and his public image as a visionary 
peacemaker suffered a heavy blow. 

This seemingly resounding defeat for human rights needs to be placed 
in historical context. Racism, as it is commonly understood today, was the 
rule, not the exception, throughout the United States and Europe. The great 
powers openly practiced racism, especially in their colonies and dependent 
nations. In addition to the discriminatory laws that offended Japanese and 
Asian citizens, the United States imposed a form of legal apartheid on its 
own black citizens, and British and French imperialism was grounded on 
the distinction between superior white Europeans and inferior natives, a 
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distinction often accepted and internalized by the colonized as well.” Such 
practices and attitudes reflected not only the political and cultural zeitgeist 
of the times but also the latest eugenic theories ostensibly derived from 
Darwinian evolution.® The national and racial bigotries that would manifest 
so violently only a few years later in World War II did not arise out of thin 
air but had historical antecedents in centuries of slavery, imperialism, and 
colonialism. As one historian has noted: “In an age of empire and social 
Darwinism, notions of racial hierarchy were ubiquitous, and few Europeans 
of Left or Right did not believe in ideas of racial superiority in one form or 
another, or accept their relevance to colonial policy.’*’ 

Just as the authors of the American Declaration of Independence saw little 
contradiction between the peculiar institution of slavery and the self-evident 
philosophy that all men are created equal, western politicians at Paris could 
comfortably proclaim universal rights to self-determination and equality 
within a common understanding of white superiority. Their public and pri- 
vate pronouncements at Paris are littered with references to backward races 
and nations being unable to govern themselves without the help of white 
European civilization.** For them, the real issue raised by the Japanese pro- 
posal was not whether nations and races were truly equal—of course they 
were not—but whether the interest of the great powers in maintaining global 
dominance and colonial possessions were truly threatened by a vague and 
unenforceable clause in the League of Nations charter that enshrined some 
form of equality between races. The French thought that they were not and 
accordingly voted with the majority in favor of the Japanese proposal; the 
United Kingdom and United States disagreed. 

In Japan, the debacle of the racial equality clause strengthened the hand of 
nationalists who had long warned that western powers would never accept 
Japan as an equal. This encouraged the country to turn inward, undertake an 
aggressive program of military industrialization, and seek to dominate the 
Asia-Pacific region as a counterweight to U.S. and European hegemony. 

Paradoxically, the more immediate consequence at the Paris conference 
was a stiffening of Japan’s demand for concessions in the Chinese province 
of Shandong, revered as the birthplace of Confucius. Japan had seized the 
strategic peninsula from Germany, who in turn had occupied it as a seaport 
and railway transportation hub. Japan’s claim, ostensibly based on a war- 
time agreement with China but clearly understood as an imperialist land 
grab, was backed by the threat to abandon the League if the great powers 
returned Shandong to China. Wellington Koo, a U.S.-educated scholar who 
would later successively serve as China’s ambassador to the United States, 
the United Kingdom, and France, made an impassioned plea for territorial 
integrity, citing established international law and the nascent principles of 
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the League of Nations, in what was widely considered one of the most im- 
pressive presentations before the League commission.” Wilson, with British 
and French backing, nevertheless supported Japan’s claim to Chinese land. 
Wilson complained about losing sleep over the decision—he also lost several 
staff members, who quit in protest—but in the end decided that Japanese 
participation in the League was too important to risk over a small piece of 
land in Asia. 

As with so many decisions taken at Paris, the unintended effects would 
reverberate across the globe in the coming decades. Chinese nationalists were 
outraged, organizing petition drives against both western governments and 
their own leaders. The recollection of a Chinese student captures the mood 
of anger among intellectuals: 


When the news of the Paris Peace Conference finally reached us we were greatly 
shocked. We at once awoke to the fact that foreign nations were still selfish and 
militaristic and that they were all great liars. A group of my friends and I talked 
almost the whole night. We came to the conclusion that a greater war would be 
coming sooner or later, and that this great war would be fought in the East. We had 
nothing to do with our Government, that we knew very well, and at the same time 
we could no longer depend upon the principles of any so-called great leader like 
Woodrow Wilson, for example. Looking at our people and at the pitiful ignorant 
masses, we couldn't help but feel that we must struggle.” 


Students organized protests throughout the country. A large demonstra- 
tion at Tiananmen Square against Japan turned violent; student leaders were 
arrested and the movement grew more radicalized. Many of the leading 
activists, including Mao Zedong and Zhou Enlai, went on to establish the 
Communist Party the following year.” This series of events provides another 
example of the historical consequences western powers unleashed at Paris in 
first raising and then shattering public expectations for a new era of liberal 
international rights. 


The League's Hierarchy of Nations 


Another clear illustration of power trumping principle at Paris can be seen in 
the organization of the League itself and the ranking ofits members. Nations 
were grouped into different classes through an explicit hierarchy of rights. 
The victors of World War I ensured that there would be one set of rules for 
themselves, another for the vanquished European powers, and yet another 
for non-European races whom they considered inferior in all respects.” At 
the top of the heap sat the Council of Four, who not only assumed respon- 
sibility for policing the world but also increased their dominions by seizing 
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new lands in the former Ottoman and German empires.” At the bottom 
were the colonies and possessions in Africa, Asia, and the Middle East, now 
renamed mandates. These were invested with the appearance of autonomy 
through the legal sanction of the League of Nations and a complicated set of 
treaty rights for the three separate tiers of mandates, ranked by how capable 
the natives were of self-government.” But in reality, all the mandates were 
subject to the continued domination of their European masters; indepen- 
dence would eventually be won through political confrontation and military 
force after World War II rather than through legal petition on the basis of 
universal rights. 

A notch below the victors, but well above the mandates, were the new 
European states carved out of former empires—Poland, Czechoslovakia, 
Yugoslavia, Romania, Greece, Austria, Bulgaria, Hungary. These enjoyed 
sovereignty but were forced, despite bitter protests, to accept a series of 
agreements called the minorities treaties, which recognized a wide range 
of civil, political, and religious rights of minorities within their borders and 
placed their protection under League guarantee should the new states fail 
in their responsibilities.” 

Nevertheless, the very establishment of an international organization 
comprised of the globe’s recognized states (excluding, of course, colonized 
and dependent peoples) marked an unprecedented achievement in inter- 
national law and organization. The innovative structures of the League—a 
deliberative assembly of all “reorganized” nations, a governing council of the 
great powers, a professional secretariat to administer the organization, an 
international court, and a legal charter and accompanying set of treaty-based 
rights—was resurrected as the institutional foundation for the next postwar 
effort at global security, the United Nations. 


Selective Imposition of Minorities Rights 


Minority rights enjoyed broad public support, especially after the well-publi- 
cized Turkish assault on its Armenian population in 1915, the first genocide 
of the twentieth century.” Jewish groups, who were already cognizant of the 
dangers of resurgent European nationalisms and constituted a highly effective 
lobby in Paris, pushed hard for legal protections for minorities. After the 
embarrassing episode of the racial equality clause, the United States threw 
its weight behind minority rights as one area in which Wilson’s liberal vision 
could bear fruit. The British understood minority rights to be necessary to 
curb the power of the chauvinistic majorities in the “new and immature states 
of Eastern Europe or Western Asia” while at the same time safeguarding 
the newly drawn borders by reducing the chances of interstate conflict and 


56 HUMAN RIGHTS FOUNDATIONS IN THE FIRST HALF OF THE 20TH CENTURY 


refugee flows.” The dismemberment of the German empire had resulted in 
large German populations being incorporated into the new Eastern European 
states. The British were concerned, rightly so, as it turned out, that mistreat- 
ment of these minorities could give rise to territorial claims and eventually 
threaten the balance of power in Europe as a whole. 

The new states resisted the imposition of the minority treaties in the ab- 
sence of a similar commitment from established states. They argued that it 
was unfair and hypocritical to expect them to protect minority rights when 
the victorious powers refused to accept the same obligations regarding treat- 
ment of minorities in their own territories, let alone in the mandates, which 
also fell under their jurisdiction and responsibility. They therefore proposed 
a general clause to protect minority rights that would be applicable to all 
members of the League. This position had a sound basis in law and logic 
but was not grounded in the political realities of the time. The United States 
and Great Britain were in no position to apply minority rights domestically 
without upsetting the basis of white superiority on which their societies still 
depended, politically, economically, and legally. As one British diplomat ob- 
served, universal enforcement of minority rights would have “involved the 
right to interfere in the internal constitution of every country in the world. 
... Even if the denial of such right elsewhere might lead to injustice and 
oppression, that was better than to allow anything which would mean the 
negation of the sovereignty of every state of the world.” In the end, the pro- 
posal to extend universal protections to minorities in every country through 
treaty rights was dismissed without serious discussion. 

This debate highlighted, again, that the great powers built double stan- 
dards into the very notion of human rights. At issue was not the existence of 
minority rights and the right to self-determination per se but the universal- 
ity of these rights. The principle was recognized but the scope was applied 
selectively, as a matter of law as well as practice. Rights were to be a critical 
element of the new order for European citizens but not their colonized sub- 
jects. Limitations on sovereignty were required for “immature” European 
states but not for great powers, which could dictate international laws without 
having to abide by them. This was the established hierarchy of nations, the 
calculations of power behind the formal equality of liberal rights. 


The Surprising Success of Labor Rights 


The establishment of the International Labour Organization at Paris appears 
to be the most unambiguous victory for human rights advocates.” Labor had 
emerged from World War I in a strengthened position; the role of workers 
in the military effort was crucial and undeniable. During the war, the major 
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trade unions in industrialized countries had agreed to boost working hours 
and production in return for promises of improved social and economic 
conditions.’ After the war they expected a return on their investment and 
sacrifice and began to agitate for sweeping changes to advance workers’ 
interests. As part of this movement, unions and labor leaders called for the 
establishment of a global charter, applicable to workers worldwide, to guar- 
antee a basic set of rights in the areas of working conditions, social welfare, 
and economic benefits. The internationalization of the struggle for labor 
rights was no doubt influenced by the growing power of communist parties 
and the successful revolution in Russia. Before President Wilson left for Paris, 
U.S. labor leaders urged him to prioritize the rights of workers, warning that 
“organized labor must have this recognition?” 

A labor commission was established at the Paris conference to study these 
issues and draft recommendations.'” This would prove to be the most exciting 
and dynamic initiative in Paris. The commission met thirty-five times, inviting 
a broad range of labor groups, human rights advocates, suffragists, and other 
activists to present a range of proposals linking peace, labor rights, and social 
justice. The commission ended up drafting two documents: a proposal for 
the establishment of a permanent international labor organization based on 
a tripartite system of representation consisting of government, business, and 
labor; and a charter of general legal principles, including rights of association 
and collective bargaining, equal rights for women, abolition of child labor, 
and limits on working hours. 

It came as somewhat of a surprise when the great powers approved both 
proposals and incorporated them into the peace treaties with little amend- 
ment or discussion. Thus was the International Labour Organization born, 
first as a partner of the League of Nations and eventually as an independent 
organization.” It has been speculated that the establishment of the ILO 
was part of a deliberate strategy to co-opt organized labor and forestall a 
more radical global movement influenced by the Bolshevik call for worker 
uprisings.’ This may well be the case, but it is also clear that governments 
and industry needed the cooperation of labor to rebuild their war-ravaged 
economies. Whatever the reason, in one fell swoop, labor gained an inter- 
national institution with a broad mandate to promote social justice and 
workers’ rights that was separate from the League and thereby insulated 
from its political weakness and constraints. While the League was destined 
to disintegrate within a few years, the ILO would survive World War II, de- 
velop an associated but independent relationship with the United Nations, 
and promulgate a wide array of treaties and norms promoting labor rights 
worldwide.’ 
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Sowing the Seeds of the Next War 


Time has been a harsh judge of the Paris Peace Conference and its failure 
to establish a system of collective security capable of resolving conflicts and 
promoting peace and justice. Knowing the horrors just around the bend of 
history, it is easy to condemn Paris and its liberal principles as a sham. The 
punitive treatment of Germany and the scattering of its population as vulner- 
able minorities in hostile new European states would provide the perfect foil 
for Adolf Hitler’s irredentist claims. John Maynard Keynes predicted that the 
economic subjugation of Germany would prove to be ruinous for Europe as 
a whole.’” The haphazard and arbitrary manner in which states were estab- 
lished and territories allocated further aggravated nationalist tensions. The 
disrespectful and openly racist treatment of Japan and China drove those 
countries away from a course of cooperation with the West. The continued 
subjugation of peoples in Africa, Asia, and Latin America undermined faith 
in western values (or revealed them in true light, as the case may be) and set 
the stage for future independence struggles. 

It may have been premature to establish a world organization that re- 
quired the voluntary support of independent states, most of which were 
newly created and lacked coherent internal governance systems, let alone a 
consistent approach to international affairs. Yet public expectations had been 
deliberately raised by the European powers as part of the war effort and then 
intensified by Wilson’s human rights rhetoric. The results of Paris proved 
that the peace was harder to win than the war; the language of freedom was 
more effective at rallying the troops than at providing the basis for a new 
global security arrangement. 

Countless millions, especially outside Europe, who had placed hopes in 
the stirring vision of a new age of equal rights and self-determination were 
bound to be disappointed by the revelations of business as usual once the 
results of the Paris conference were known. Throughout the territories des- 
ignated as mandates, masses of people demonstrated against the betrayal of 
their hopes and new organizations formed to fight for national independence. 
Meanwhile, Wilson’s star had fallen low since those heady first days in Paris; 
he would return to the United States weakened, exhausted, and incapable 
of pushing the Versailles Treaty through a recalcitrant Senate, a telling early 
blow to the prospects of the League of Nations. 

Human rights ideas are intangible, their influence on people and events 
the subject of constant debate between idealist and materialist views of his- 
tory. But whatever the interplay between cause and effect, it appears that 
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Wilson’s role in raising unrealistic popular expectations in favor of universal 
rights nevertheless energized the spread of his liberal vision. New civic as- 
sociations and networks were organized to promote principles of freedom, 
self-determination, and racial equality. The power and prerogatives of state 
sovereignty were increasingly subject to the spotlight of public scrutiny and 
challenge. More important, the idea of universal justice established through 
international law and organization had been introduced to every corner of 
the world. Although destined to wither during the interwar years, human 
rights concepts enjoyed a dramatic revival during and after World War IL. 

In a sense, Paris marked the launch of a global discussion on rights and 
justice. And while that discussion ended in disappointment, people’s anger 
was largely directed not against the idea of human rights but against the 
hypocrisy of power reserving rights for the privileged few. 


The Decline of Human Rights between 
World Wars 
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This chapter discusses the period between the two world wars, when the 
hope for a new global regime based on liberal international and domestic 
rights proved to be a short-lived illusion.’ The effectiveness of the League of 
Nations was crippled by the early defection of the United States; the inability 
of European rivals, particularly Britain and France, to develop common posi- 
tions in defense of the rights proclaimed at Paris; and the League’s overall 
failure to deliver on promises of minority rights and equality of nations 
and races. The weakness of the League’s enforcement mechanism allowed 
for the suppression of minorities and the rise of chauvinistic nationalism 
throughout Europe. Continued imperialist competition negated the promise 
of self-determination for colonized peoples worldwide. These trends and the 
poor political and economic performance of Europe’s liberal governments 
paved the way for fascist regimes to win over the masses, ascend to power 
through largely democratic means, pursue aggressive and racist policies at 
home and abroad, and bring total war to the heart of Europe and eventually 
the world. 

While the new constitutional democracies in Europe represented a 
temporary triumph for Anglo-American principles of universal rights, 
their inability to deliver effective governance or economic benefits to their 
populations and their ruthless suppression of communist parties paved the 
way for the rapid rise of fascism. As an ideological program, the concept 
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of liberal rights suffered a steep decline in public enthusiasm because of 
paralysis at the constitutional level and at the League of Nations. Human 
rights ideas were kept alive during this period through the efforts of NGOs 
and individual jurists and activists, but they could not compete with the 
mass appeal of racist nationalism. As a result, the human rights idea entered 
a period of retreat during the 1920s and 1930s. On the eve of World War II, 
the military and ideological strength of totalitarian regimes seemed poised 
to overwhelm the fragile framework of liberal rights before it had taken root 
in the international system. 


Early Challenges for the League of Nations 


Despite public disappointment with power politics at Paris, the League of 
Nations still marked a spectacular triumph for the ideology of liberal interna- 
tional rights. The map of the world had been redrawn along lines developed 
primarily by Britain and the United States. Anglo-American power and 
principles were predominant. The British empire had actually expanded 
its territory, while the United States emerged not only as an ideological 
beacon for the world but a leading economic power as well. The demands 
of decolonization had been forestalled and managed within the system of 
mandates that preserved imperialist privileges while holding out the illusory 
promise of self-government and autonomy. Germany had been neutralized, 
its empire dismantled, and much of its population scattered between various 
new nation-states. The vexing problem of European nationalism had been 
resolved, albeit temporarily, through the establishment of new states with 
supposedly international safeguards for their minority populations to prevent 
the tyranny of the democratic majority. These states owed their existence to 
the system set up through the League, despite misgivings about their inferior 
status within the international hierarchy. In the face of many challenges, a 
new order had emerged from the ashes of war, seemingly able to provide a 
measure of stability and a global framework for resolving nationalist tensions 
without resorting to war. The ideological framework and justification for this 
new system was the idea of liberal rights. 


Making Rights Meaningful 


The main issue for the League was how to make these rights meaningful 
within a system of privileges for and ongoing conflicts between the great 
powers. This was a difficult task in the context of the times. After centuries 
of intensifying imperialist rivalries, it was unrealistic to expect the leading 
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European states suddenly to set aside their differences and throw their col- 
lective weight behind a set of principles to which they had only a half-hearted 
commitment, especially given the limitations on sovereign power that these 
rights implied. At the domestic level, it was challenge enough to institute a 
political system of governance based on the equal rights of citizens under a 
constitutional system. At the international level, sovereign equality and the 
rule of law flew in the face of existing geopolitical power relations between 
states and colonies with vastly unequal abilities to promote and enforce their 
national interests. 

The primary architects of the League of Nations never intended it to 
“correct” these imbalances but rather to ensure a measure of international 
stability within great- power hegemony based, in principle at least, ona liberal 
rights framework. Yet if this first experiment in international organization 
and collective security was to succeed, it needed workable mechanisms to 
resolve conflict and move the world system toward greater recognition and 
respect for principles of self-determination, minority rights, and peaceful 
resolution of disputes. The ultimate failure of the League lay in its manifest 
weakness to effectuate these principles. This failure undermined the cred- 
ibility and effectiveness of the underlying ideology of liberal rights and in 
so doing cleared the way for alternative ideologies, first communism and 
then fascism, to develop broad popular appeal in the years leading up to 
World War II. 


Structural Weakness of the League 


The first blow to the League of Nations was the failure of the United States to 
join the new organization. Had the United States been actively involved in Eu- 
ropean affairs during the interwar period, history might look very different.’ 
At minimum there would have been a stronger ideological counterweight 
to the rise of fascism. But Wilson proved unable to sell his vision of global 
leadership to the public and the political establishment of the United States. 
Wilson had long been criticized as arrogant and inflexible even by his allies 
in Congress. Exhausted and ill after six months of difficult negotiations in 
Paris, he was simply not up to the arm-twisting and compromise necessary 
to sway a majority of senators to his cause.’ On the left, especially among 
sectors of civil society that had previously supported Wilson’s liberal inter- 
nationalism, there was disappointment that old-style great-power politics 
prevailed at the Paris Peace Conference. But the major opposition came from 
isolationists in the Senate, who appealed to chauvinistic myths of purity and 
individualism, portraying Europe as mired in unending conflict that would 
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only sap America’s moral and economic strength and the League itself as a 
motley collection of nations unfit for cohabitation with America.* Typical 
of the overt racism prevalent at the time, a senator from Missouri asked his 
colleagues to imagine “submitting questions involving the very life of the 
United States to a tribunal on which a nigger from Liberia, a nigger from 
Honduras, and a nigger from India... each have [sic] votes equal to that of 
the great United States” 

Wilson's increasingly desperate efforts to win ratification contributed to 
nervous exhaustion and a debilitating stroke, ending his presidency and his 
life. The United States subsequently turned inward, ushering in a period of 
unbridled consumerism and capitalist excess that came crashing down ten 
years later with the Great Depression. 

The defection of the United States might not have proven fatal had there 
been a basis for unity and collective action among the European powers 
sitting on the League’s Council, although, as one historian notes, “a peace 
settlement based on Britain and France alone—for Italy also remained dis- 
satisfied—could not last. Sooner or later, Germany, Russia, or both, would 
inevitably reappear as major players.” 

The differences between Britain and France were especially pronounced 
concerning Germany’s role in Europe. France naturally wanted to dominate 
the continent by suppressing Germany and strengthening its buffer in East- 
ern Europe. The rights of German minorities in the new European states 
were therefore of little interest. The British, on the other hand, favored a 
balance of power on the continent, preferring to rehabilitate Germany as a 
counterweight to both France and the emerging Soviet Union. This stalemate 
over Germany and indifference toward the League’s role in dispute resolu- 
tion prevented the two foremost European powers from working together 
to provide stability for the new postwar global arrangements.’ There was, 
of course, broad agreement about the need to maintain hegemony over the 
mandates regardless of promises of local self-government. But the insur- 
mountable political obstacle was a lack of consensus necessary to enforce 
other treaty rights and obligations, ensure balance of power between states, 
and deter political repression within states. 


The Failure of Liberal International Rights 


The League’s inability and unwillingness to enforce the rights framework it 
had established contributed to a loss of political and popular support for the 
larger ideological system of liberal democracy. The consequence of abandon- 
ing these rights was a return to explicit power politics and eventually to global 
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conflict. This can be seen in the neglect and demise of three of the intended 
pillars of the postwar order—international restraints on war, self-determina- 
tion and the rights of colonized peoples, and rights of minorities. 

Ongoing international negotiations to safeguard humanity from war met 
with complete failure. Efforts organized by jurists, diplomats, and activists 
simply did not enjoy the political backing of states or the mass public sup- 
port to overcome this weakness. In 1923, a commission of distinguished 
international jurists convened, at the request of their respective govern- 
ments, to draft a new treaty protecting civilians from the growing threat 
of aerial bombardment.’ One historian described the resulting Hague Air 
Laws, which essentially banned the use of air power in urban areas at the 
same time that states were investing massively in offensive air power, as “the 
high water mark in legal fantasy”? As the jurists had neither formal gov- 
ernmental authority nor a popular mandate to put political weight behind 
their proposals, not a single country signed the treaty. In another act of 
legal utopianism, the French and British foreign ministers met in 1928 to 
ban war altogether, following the theory that “it is by the development of a 
law of peace, rather than by renewing the attempts to codify the law of war, 
that a stable international system can be built up by the League of Nations." 
The Kellogg-Briand Pact was the type of unenforceable legal diplomacy that 
played well to public sentiment but only papered over the great-power rifts 
that would soon erupt in global conflict. 

Similarly, the right to self-determination was ignored once the ink had 
dried on the Treaty of Versailles. Throughout the mandates, the European 
powers failed to allow meaningful progress toward independent political 
parties or self-government, let alone genuine self-determination. None of 
the mandates gained sovereign independence during the interwar period. 
Instead, nationalist leaders were suppressed, jailed, and killed, and the mass 
movements they led were put down with brutal violence.” All this was done 
without triggering condemnation of the mandatory powers for violating their 
legal duty under the League of Nations “to secure just treatment of the native 
inhabitants of territories under their control”? It is perhaps not surprising 
that the League’s powerful members refused to condemn their own actions; 
nevertheless, national and minority groups that petitioned for redress were 
bitterly disappointed by the lack of response.” It soon was understood that 
the League had neither the means nor the authority to entertain the rights 
of colonized and oppressed peoples, especially against the great powers that 
dominated the global organization. 

This policy toward colonized peoples weakened the League’s standing in 
international opinion and left it powerless to prevent new military aggres- 
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sions, first in non-European territories and then in the heartland itself. By 
the 1930s, the League had lost all deterrent powers and become, in effect, 
a “useless debating society.’ Japan’s invasion of Manchuria, Germany and 
Italy’s intervention in the Spanish civil war, and Italy’s invasion of Ethiopia 
merely confirmed the League’s incapacity to maintain peace, the end game 
of its failure to enforce liberal rights.'° In 1935, having deployed saturation 
bombing, poison gas, and the full force of its modern army to massacre 
untold thousands of civilians, Italy appeared before the moribund global 
organization to declare “the honor of informing the League of the progress 
achieved in its work of civilizing Ethiopia? 

The League’s inability to uphold the minority rights treaties was an even 
greater factor in the rise of fascism and the advent of World War II. France 
had never been interested in enforcing the rights of German minorities 
or any other vulnerable groups, in Eastern Europe or elsewhere. Even the 
British, who at Paris had advocated minority rights as a guarantor of Euro- 
pean stability, took a laissez-faire attitude toward the plight of minorities 
in hostile majority states. As one British diplomat remarked, “More harm 
would be done by unnecessary interference than, even at the risk of a little 
local suffering, allowing these minorities to settle down before their present 
masters. So long as these people imagine that their grievances can be aired 
before the League of Nations, they will refuse to settle down and the present 
effervescence will continue indefinitely,’ 

Given the League’s indifference, the new European states, which had bit- 
terly resisted the minority rights treaties in the first place, felt free to adopt 
increasingly xenophobic policies. The general rule for minorities became 
forced assimilation and second-class citizenship: members of minority groups 
were stripped of rights, and their language schools and cultural institutions 
were shut down.” Abuse of German minorities, for example, was widespread 
in Eastern Europe and eventually became a major factor that fueled Hitler’s 
rise to power. The inability of the League and the liberal European powers 
to take on the Nazi challenge stemmed in part from their legacy of failure 
to respect self-proclaimed moral and legal principles; in other words, it was 
the product of ideological as much as military weakness. The end result was 
that throughout Europe, virulent strains of racism and nationalism spread 
unchecked, provoking counternationalisms and providing justification for 
the fascist worldview of warring races and nations.” 

The consequences of inaction were fatal not just to victims of rights abuses 
but to the entire rights framework underpinning the League of Nations. As 
it became clear that the League’s international principles were inoperative in 
practice, sovereign power exercised its traditional prerogatives without fear 
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of accountability. In the absence of even the threat of enforcing the League 
system of rights, it was impossible to deter or resolve breaches to the peace 
and achieve a measure of security. When totalitarian governments came to 
power in Europe, they justified aggressive policies by pointing to the blatant 
hypocrisy and double standards pervasive in the rights-based ideology of 
the liberal European powers. 


Constitutional Rights and Subsequent Challenges 


After the Paris Peace Conference, liberal rights did enjoy one significant 
success, in the area of democratic governance and formal constitutional- 
ism. The new European states organized governments exclusively along 
parliamentary lines, reflecting the most tangible triumph of postwar lib- 
eralism.”’ As governments came into power, there was a veritable wave of 
new constitutions promoting the latest legal theories of individual rights. 
For example, just before adopting a constitution for a democratic republic, 
Czech nationalist leaders proclaimed: “We accept the American principles 
as laid down by President Wilson: the principles of liberated mankind—of 
the actual equality of nations—and of governments deriving their just power 
from the consent of the governed”? Similarly, article one of Germany’s new 
constitution affirmed, “The Reich is a republic. All political authority is de- 
rived from the people’? 

In addition to the standard list of civil and political rights derived from 
Anglo-American and French legal traditions, these constitutions included 
a more limited set of social and economic rights. Whether motivated by 
the popular appeal of communist principles, the influence of leftists within 
governing alliances, or the desire to contain Soviet influence and weaken 
more radical alternatives, the new constitutions enshrined as basic rights 
such socioeconomic concerns as health care, land reform, and social secu- 
rity. Hugo Preuss, the eminent jurist who drafted the Weimar constitution, 
declared: “Either Wilson or Lenin”™* However, formal recognition of these 
rights did not translate into changed economic relations within societies, let 
alone a systematic policy to redistribute wealth or property. Even in govern- 
ments that favored legal enforcement of social justice goals, “constitutional 
commitments to socio-economic rights were undermined by the depression 
and mass unemployment: But for most liberal nations, economic policy 
still operated very much along laissez-faire capitalist lines. This was the age 
when industrial capitalist empires were built on the strength of new forms 
of mass production and mechanization. 

In contrast, the adoption of civil and political rights within democratic 
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governance had a significant impact on the political culture of these states, 
for better and for worse. Throughout Europe there was a proliferation of 
political parties of all stripes, competing in open elections for the allegiance 
of masses of voters newly mobilized by the prospect of national self-expres- 
sion after a long period of subordination within larger empires. Democratic 
elections were the rage as people lined up to celebrate independence and 
exercise their rights. This marked the heyday of legal positivism, the theory 
that formal recognition of rights by government could establish the foun- 
dation for a culture of rule of law. Such an optimistic thesis would suffer 
precipitous decline once political and economic conditions in Europe no 
longer favored the rule of liberal rights. 

The honeymoon of constitutional rights was short lived; facism lurked 
around the corner. The problem was that liberal democracy did not seem to 
work well in practical politics at either the international or national levels, 
except in the United States and Britain, where it was rooted in long-stand- 
ing tradition. Rights had been recognized on paper, proclaimed in law, even 
enshrined in national constitutions, but with neither the political machinery 
to support them nor a popular culture that understood them.” In a sense, 
liberalism was victimized by its own success after World War I. Just as Wil- 
sonian principles of self-determination and equality were undermined by 
the extraordinary expectations they engendered, the enthusiasm for liberal 
rights resulted in the hasty and haphazard implantation of constitutional 
democracies in diverse countries burdened by uncertain identities and beset 
by profound socioeconomic crises. As one historian remarks: “Democracy’s 
shallow roots in Europe’s political tradition helped explain why anti-liberal 
regimes were established with such ease and so little protest?” 


Challenge from the Left 


The spread of a rights-based culture through domestic law and politics was 
undermined by widespread poverty in the aftermath of the war and chal- 
lenged by the growing influence of communist parties and their supporters. 
The war had devastated the global economy, especially in continental Europe, 
where much of the physical infrastructure lay in ruins. Misery and hardship 
affected all classes of society. Hunger was so widespread that massive aid and 
charity programs were launched, the first time that systematic humanitarian 
efforts extended beyond national borders.” It was in this context that com- 
munists made a strong appeal for fundamental change. The call was not just 
for social and economic justice but for a radical restructuring of social and 
economic relations through violent revolution to displace bourgeois capitalist 
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elites with worker-based associations. Communist parties were influential 
throughout Europe, especially in Eastern Europe, Italy, and Germany. But 
their biggest strength was the model of Soviet Russia. 

Having destroyed the power base of old ruling elites, the Bolsheviks were 
carrying out a radical and, by all appearances, successful program of land 
reform and industrial revolution. They made remarkable progress in trans- 
forming, seemingly overnight, a backward peasant society into a modern 
state, especially compared to the economic stagnation in Europe at the time.” 
While Europe was riddled by competing nationalisms coexisting uneasily 
within artificial boundaries, Russia was extending its empire by granting 
minorities real economic and political power within a federal system of 
quasi-independent nations called the Union of Soviet Socialist Republics.” 
Even if still dominated by Russia, neighboring countries willingly abandoned 
sovereign statehood in return for the benefits of rapid industrialization, mass 
literacy and education campaigns, and the suppression of former parasitic 
elites.” 

Thus, in the immediate postwar period, an ideological battle raged 
throughout Europe and the rest of the world. Two rival systems vied for 
power: Anglo-American liberal democracy globalized as the League of Na- 
tions and Soviet communism embodied in the Communist International. 
Both offered a vision of human freedom but through vastly different means, 
with liberalism promoting incremental, politico-legal reform while com- 
munism advocated revolutionary change. At the time, the outcome of this 
battle was in doubt: “Soviet communism claimed to be an alternative and 
superior system to capitalism, and one destined by history to triumph over 
it. For much of this period, even those who rejected its claims to superiority 
were far from convinced that it might not triumph?” 

These political battles cannot be compared to the tame, almost ritualized 
skirmishes between right and left parties in the modern era, especially since 
the disintegration of the Soviet system.* This was politics as war, a fight for 
control of government by capturing the allegiance of the masses that had 
newly entered the political arena. World War I had effected an unprecedented 
mobilization as millions were conscripted into armies and channeled into 
economic production. The 1920s continued this popular upheaval; millions 
of citizens gained literacy and education for the first time, millions of workers 
were inducted into the ranks of industry and organized into labor associa- 
tions, and millions of women earned the vote. Political parties battled for 
the support of these constituencies through grand ideological programs that 
promised change on a global scale. 

While the liberal European states had the lion’s share of political, eco- 
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nomic, and military power, communism held wide appeal during this period 
of socioeconomic dislocation. The postwar popularity of communist ideology 
was so threatening to liberal European governments that they ruthlessly sup- 
pressed local leftist parties. In established and new states alike, communist 
parties were outlawed or suppressed; their leaders were harassed, jailed, and 
assassinated; their funding sources were cut off; and their organizations were 
penetrated by agents and provocateurs.** When communists briefly took 
power in Hungary and Bavaria in 1919, the rest of Europe united to topple 
them through a combination of diplomatic pressure and direct military in- 
tervention.* This systematic crackdown was largely successful in reversing 
the growing strength of communist parties in Europe and breaking their 
ability to win political power. But it had an unintended consequence: the 
rise of fascism, which moved into the political vacuum with a rapidity that 
stunned its ideological rivals. 


Rise of Fascism 


Several liberal governments, German, Italy, and Spain in particular, sealed 
their own fates by making anticommunist alliances with the very fascist 
parties that eventually dethroned them. Fascist parties won support from 
the mass base that had once gravitated toward the left, often using similar 
rhetoric, describing the struggle for political power as a fight for national 
survival that would culminate in a victory of historic proportions.*° The as- 
cendance of the totalitarian right was so rapid and unforeseen that within a 
decade it was threatening to eclipse both liberal democracy and revolution- 
ary communism. 

Fascism was the most Eurocentric of the grand ideologies, simultaneously 
deriding U.S. consumer capitalism and Russian communism. With remark- 
able success, fascists espoused a specifically European superiority regarding 
race, history, and destiny. As one historian comments: “National Socialism, 
in particular, fits into the mainstream not only of German but also of Eu- 
ropean history far more comfortably than most people like to admit. . . . Its 
revolutionary rhetoric masked greater continuities of ideas and institutions 
with the past?” 

Belief in European superiority and privilege was not peculiar to fascism 
but was shared by leading liberal thinkers as well. As a useful comparison to 
Nazi rhetoric, consider the following private communication from Winston 
Churchill to his foreign secretary on 21 October 1942, just as the Soviet 
Red Army was turning the tide against the German invasion after suffering 
horrific losses. With Allied victory seemingly secure if still far off, Churchill 
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expressed hope for “the revival of the glory of Europe, the parent continent 
of the modern nations and of civilization. It would be a measureless disaster 
if Russian barbarism overlaid the culture and independence of the ancient 
states of Europe’® 

The rise of fascism was facilitated not only by the suppression of the left 
but also by the dramatic failures of liberalism and its philosophy of individual 
rights. During the 1920s and 1930s, a string of ineffectual democracies across 
Europe were paralyzed by petty political infighting and appeared incapable 
of delivering political stability or economic prosperity to their populations. 
Parliaments were plagued by factionalism and dominated by splinter parties, 
which proliferated under systems of proportional representation. In 1930, 
sixteen parties secured seats in the Reichstag, and nineteen were successful 
in the 1929 Czech elections.” Because of political infighting, governments 
rose and fell with astonishing regularity while the business of government 
remained undone. During the 1920s, the pinnacle of the era of parliamen- 
tary democracy, most European cabinets lasted less than a year before being 
replaced by equally short-lived successors. In Germany, Austria, and France, 
the average cabinet lasted for eight months, in Italy five, and in Spain four.” 
Naturally this political instability impeded the effective working of govern- 
ments and undermined public confidence in democratic politics. Hans 
Kelsen, the eminent Austrian jurist whose philosophy of legal positivism 
provided the theoretical underpinnings for constitutional democracy, spoke 
gravely at the time of “the crisis of the parliamentary system?“ 

The most common response of liberal parties to the threat of fascism was 
to adopt the authoritarian tactics of the right while retaining the facade of 
constitutional legitimacy. In Germany, Austria, and other formal democra- 
cies, governments preferred to rule unilaterally through the executive branch 
by invoking extraordinary constitutional powers rather than working through 
fractious parliaments to pass necessary legislation. It became increasingly 
common throughout Europe to circumvent parliament altogether and rule 
by executive decree, thereby implicitly rejecting liberal rights as the basis 
for governance. In the German Weimar Republic of 1932, for example, just 
before the Nazi Party won a plurality of the popular vote, the government 
issued fifty-nine emergency decrees while passing just five laws by parlia- 
mentary means.” The authoritarian mode of politics was thus already well 
entrenched in liberal Germany even before Hitler assumed power. 

Especially after the 1929 global Depression, fascist parties appealed to 
masses of Europeans who were discouraged by declining socioeconomic 
conditions and the inability of their democratic parliaments to alleviate 
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social conditions. One historian summarizes this sweeping trend to the 
political right: 


A world economic crisis of unprecedented depth brought even the strongest 
capitalist economies to their knees and seemed to reverse the creation of a single 
world economy, which had been so remarkable an achievement of nineteenth 
century liberal capitalism. Even the U.S.A., safe from war and revolution, seemed 
close to collapse. While the economy tottered, the institutions of liberal democracy 
virtually disappeared between 1917 and 1942 from all but a fringe of Europe and 
parts of North America and Australasia, as fascism and its satellite authoritarian 
movements and regimes advanced.* 


Still more fearful of the waning threat of communism than the rising power 
of the right, weakened liberal and centrist parties were willing to shore up 
their support by joining ranks with increasingly popular fascist parties.“ 
These coalition governments moved steadily toward totalitarianism without 
a forceful public reaction. The first fascist European government, headed by 
Benito Mussolini in 1923, was possible only in coalition with the main liberal 
party in Italy. As with Hitler, Mussolini rode into power by democratic means, 
until the laws could be changed and the system rigged to further strengthen 
the executive at the expense of parliament.“ The constitutional system in 
Italy, as in many other countries, was rife with corruption and incompetence, 
leading many citizens to favor the discipline of the totalitarian state, which 
looked with disdain at individual rights. In 1933, Mussolini wrote: “One 
should not exaggerate the importance of Liberalism in the last century and 
make of it a religion for all present and future times when in reality it was one 
of the many doctrines of that century. ... The present century is a century 
of authority, a century of the right, a Fascist century.” 

On the eve of World War II, fascism had already begun to eclipse Europe's 
weakened parliamentary democracies. Germany, with Austrian and Italian 
support, dominated Europe politically and economically, as Japan did the 
Asia-Pacific region. Their authority was based not on a few fanatical indi- 
viduals adept at manipulating the levers of power but on an enormous base 
of mobilized popular support that swept into power well-organized politi- 
cal machines. The masses exulted in an unabashed celebration of collective 
destiny that promised glory to the strong nations and races. 

Fascist politics and ideology were by no means confined to these few 
powers; the idea of the totalitarian state was gaining popularity through- 
out Europe and its colonies, even in Britain and the United States, where a 
“realist” U.S. diplomat like George Kennan could see “greater possibilities 
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for good in benevolent despotism” and suggested that the United States 
travel “along the road which leads through constitutional changes to the 
authoritarian state’””’ Fascism was not an abrogation of European ideals but 
an intensification of genuinely populist strands of racism and communalism, 
promising a form of egalitarian social justice to those inside the system while 
delivering conquest and subjugation for those outside. It was the popularity 
of these ideas as much as Germany’s growing military power that threatened 
the whole of Europe: 


Its construction of a racial-nationalist welfare system simply pushed to extremes 
tendencies visible in European thought more generally and it held power in Europe’s 
most technologically advanced economy. This is why it is the Third Reich [not the 
Soviet Union] which posed the most serious challenge to liberal democracy this 
century, and why an analysis of the changing content of European democratic 
thought and practice means acknowledging the very real possibility that emerged 
in the late 1930s of a continent organized along Nazi lines. 


Fascism challenged liberal principles of self-determination and sovereign 
equality, arguing, with obvious justification, that these formal legal concepts 
masked the realities of repression and inequality. In response to this critique, 
human rights advocates acknowledged liberal hypocrisies of the interwar 
years yet argued that the answer was more freedom, not less; they insisted 
that the League of Nations failed because it paid lip service to rights instead 
of seeking to implement them. A true human rights regime, in their view, 
required political support and legal authority, especially practical enforce- 
ment of core principles such as freedom and equality. 

In contrast, Nazis celebrated inequality as an illustration of the Darwin- 
ian struggle of competing races to dominate the riches of the earth.” They 
argued that the double standards of the international rights framework 
were part and parcel of the natural order and unabashedly dismissed the 
bourgeois idea of individual rights in favor of the communal duty of service 
to blood, race, and nation. Jews were an ideal scapegoat in this ideological 
system, blamed by the Nazis for the betrayal of World War I and the rise of 
both international capitalism and international Bolshevism.” Hence Jews 
were portrayed as racially and ideologically alien to the German nation, a 
treacherous threat to the purity of the Volk. 

It should not be forgotten that fascism was primarily a positive ideology 
that appealed to a shared sense of strength, ethics, and honor based upon 
service to the community. Under fascism, individual members of a com- 
munity were mobilized through an idealized version of one destiny by one 
will under one leader, as opposed to the egoistic self-interest of bourgeois 
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liberalism that set each man against his compatriots: “Against liberalism’s 
glorification of the selfish individual they [fascists] proposed the spirit of 
self-sacrifice, obedience and communal duty” 

If many outside Germany were seduced by this vision, it is attributable 
equally to the failure of liberal democracy to deliver economic benefits 
or political leadership and the success of fascism in achieving both. It is 
undeniable that during the interwar period, the most enviable records of 
growth and stability belonged to authoritarian regimes. The Soviet Union 
was widely viewed as an economic success compared to moribund Europe, 
transforming Russia and surrounding countries from peasant societies to 
an industrial powerhouse. Japan also built power based on chauvinistic 
authoritarian nationalism and had a militarized economy to rival any in 
Europe.” And with Britain’s waning power and weakening grip over its far- 
flung empire, Germany and Italy were seen as Europe’s most successful and 
dynamic states. 

Their political and economic weakness rendered it more difficult for lib- 
eral European states to mount an ideological counterattack against Nazism, 
even though international morality appeared to be the weak point in the 
totalitarian armor, given the explicit threat to subjugate most of the world’s 
population under the rule of a handful of powerful nations. However, the only 
clear-cut liberal success story in political and economic terms, the United 
States, was widely disdained across Europe for its unbridled individualism 
and crass commercialism. For their part, U.S. residents remained indifferent 
to the looming war; Congress passed the Neutrality Laws of 1935—1937 to 
insulate the United States from direct involvement in Europe’s internecine 
conflicts.” 


Keeping Human Rights Alive 


The idea of human rights did not fade away completely, even during the in- 
terwar decades when governments undermined public faith in the efficacy of 
liberal rights and ceded ideological ground to fascism. But given the failures 
of the system of group rights established at the League of Nations and the 
subsequent ideological weakness of liberal states, it fell to prominent jurists, 
public intellectuals, and legal associations to preserve and further develop 
the idea of international human rights. An impressive array of these thinkers, 
many of them veterans of peace conferences at The Hague and Paris, contin- 
ued to advance the cause of universal rights for all people as the only hope 
for saving humanity from the scourge of war and the threat of totalitarian 
ideologies.” The connections and cross-fertilization of ideas that had taken 
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place at these conferences coalesced around a shared vision of codifying 
human rights as enforceable international law. 

The main human rights ideas discussed and accepted at Paris had focused 
on the rights of groups rather than individuals. In the context of national 
struggles for sovereign independence and the burning issue of equality 
between races and nations, it is understandable that human rights ideas 
came to be seen as synonymous with self-determination, minority rights, 
and racial equality.” The rights of workers and women were also conceived 
of largely in collective terms, deriving momentum from the labor and suf- 
fragist movements that championed them at the political level. Moreover, 
both communism and fascism exalted the concept of duty to class and na- 
tion above that of individual rights. To the extent that individual rights were 
held to have universal validity in the reigning liberal paradigm, they were 
understood as domestic rights—civil-political liberties and, occasionally, 
socioeconomic guarantees to be effectuated through constitutions within 
the framework of democratic governance. 

During this period, the idea that later became central in the human rights 
regime established by the United Nations—that all individuals, regardless of 
status and place of birth, had inherent rights that must be recognized and 
protected at the international level—was put forward by scholars and activ- 
ists largely outside mainstream political discourse. One of the first and most 
prominent of these pioneers was Chilean diplomat and intellectual leader 
Alejandro Alvarez. Influenced by juridical Pan-Americanism, Alvarez partici- 
pated in the Paris conference, was a co-founder and secretary-general of the 
American Institute of International Law, was nominated for the 1932 Nobel 
Peace Prize, and eventually served ten years as a judge at the International 
Court of Justice upon its founding in 1946." In 1917 he wrote a draft declara- 
tion on principles of international law for the American Law Institute that 
included a section titled “International Rights of the Individual,’ a detailed 
listing of universal human rights enjoyed by all people and applicable to all 
states.” The rights enumerated covered traditional civil and political rights 
to life, speech, religion, and political participation. 


Human Rights Pioneers 


Perhaps the most prolific and active proponent of human rights during these 
years was Andre Mandelstam, an international lawyer who once headed the 
legal office of the Russian Foreign Ministry before fleeing to Paris in exile after 
the Bolshevik revolution." His passion for human rights derived not only 
from opposition to communist repression in Russia but also from outrage 
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over the Armenian genocide, which he witnessed first hand as a diplomat 
posted to Turkey in 1915.” In 1921, he proposed a set of legal mechanisms 
for the protection of minorities in particular and human rights in general as 
rapporteur of a commission established by the International Law Institute in 
1921. In Paris, he acted as a magnet for like-minded international lawyers, 
who gathered there and wrote articles and established organizations to 
promote human rights. One protégé, a Russian émigré law professor named 
Boris Mirkine-Guetzevitch, published a survey of human rights provisions 
in various constitutions and wrote in favor of international human rights 
treaties. Another, Antoine Frangulis, Greek representative to the League of 
Nations until fleeing his country after the military takeover in 1922, teamed 
up with other prominent jurists, including Alvarez and Colonel House, 
former adviser to President Wilson at Paris, to establish the International 
Diplomatic Academy in 1926.7 

This academy, along with the International Law Institute and a host of 
other legal associations, adopted resolutions and declarations aimed at estab- 
lishing binding human rights at the international level. Mandelstam himself 
drafted the most prominent of these efforts after consulting “the teachings of 
the most qualified publicists’ The “Declaration of the International Rights 
of Man” included a preamble and six articles enumerating the right to life; 
liberty; property; education; nondiscrimination on the basis of nationality, 
race, gender, religion, language, and economic activities; and the freedom to 
practice the religion and use the language one chose.® It also posed a direct 
challenge to the state monopoly on determining just treatment of citizens 
by emphasizing the need to establish binding and enforceable limitations on 
sovereignty for the purpose of protecting individual rights. 

Mandelstam energetically publicized the declaration and gained the 
support of prominent legal associations such as the Institut de Droit In- 
ternational, the International Law Institute, the International Diplomatic 
Academy, and the Carnegie Endowment for International Peace as well as 
noted individual diplomats and jurists including, among others, James T. 
Shotwell, U.S. delegate to the Paris conference and later the San Francisco 
conference; prominent French jurists George Scelle and René Brunet; and 
Belgian Henri Rolin, future president of the European Court of Human 
Rights.“ The declaration was adopted by the Fédération Internationale des 
Droits de Homme, a French human rights federation founded at a 1922 
meeting of fourteen human rights advocates from across Europe, Latin 
America, and China. A modified version of the declaration, with fourteen 
articles emphasizing social and economic rights as well as civil and political 
rights, was put forward in July 1936 by another French-based human rights 
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organization, the Ligue pour la Défense des Droits de Homme, whose leader 
after World War II, René Cassin, played an important role in drafting the 
Universal Declaration of Human Rights.® Once again, the drafters declared 
that state immunity for human rights abuses was no longer acceptable: “The 
international protection of human rights must be universally organized and 
guaranteed in such a manner that no state can deny the exercise of these 


rights to any human being living on its territory’ 


The Global Crusade of H. G. Wells 


The honor of launching the most remarkable, quixotic, and influential of the 
prewar campaigns to revive the human rights idea belongs to Herbert George 
Wells, the famous British author. At the age of seventy-three, H. G. Wells 
took it upon himself not only to draft a bill of human rights but also to enlist 
some of the world’s most notable intellectuals to review and contribute to the 
text. Wells had the bill of rights translated into more than thirty languages 
(literally all European languages as well as Chinese, Japanese, Arabic, Urdu, 
Hindi, Bengali, Gujarati, Hausa, Swahili, Yoruba, and Esperanto) and solicited 
reactions from the world’s leading political figures, a list of presidents and 
prime ministers that included many of those who would have a formative 
influence on the Universal Declaration of Human Rights—Franklin Delano 
Roosevelt, Jan Christiaan Smuts of South Africa, Jan Masaryk and Eduard 
Benes of Czechoslovakia, Mohandas Gandhi and Jawaharlal Nehru of India, 
and Chaim Weizman of Israel, among others.” 

Wells had grown increasingly discouraged by the lack of effective response 
to the forward march of fascism throughout the 1930s. At frequent public 
lectures, he urged audiences to become “enlightened Nazis” by matching the 
ardor, willpower, and sacrifice of their political foes. Recognizing the grav- 
ity of the ideological battle for hearts and minds, Wells, a committed social 
democrat, insisted that “the necessity for restating the democratic ideal is the 
most fundamental question for us all just now.’ His most bitter attacks were 
reserved for British prime minister Neville Chamberlain and his coterie of 
liberals, whom he accused of “a string of incredible blunders” based on their 
fervent desire to ignore the German threat in order to “go back to their golf 
links or the fishing stream and doze by the fire after dinner’® 

Once the war actually started, Wells began to feverishly promote the idea 
of an enforceable universal code of rights to serve as the basis of postwar 
security. To ensure support for this enormous undertaking, Wells formed 
a blue-ribbon drafting committee that included Lord Ritchie Calder, later 
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director of Plans of Political Warfare in the Foreign Office; Lord Lytton, for- 
mer viceroy of India and leader of the Conservative Party; Viscount Sankey, 
former lord chancellor of the House of Lords and a member of Frangulis’s 
International Diplomatic Academy; Margaret Bondfield, a prominent Labour 
Party politician; John Orr, future director-general of the Food and Agricul- 
ture Organization (FAO); Norman Angell, recipient of the 1933 Nobel Peace 
Prize; and a number of eminent professionals.” 

Wells published an initial draft of “The Declaration of Rights” in the 
Times of London on 23 October 1939.” The declaration consisted of a short 
preamble and ten articles covering a comprehensive list of social, economic, 
civil, and political rights: the right to food and medical care; the right to 
education and access to information; the right to work; the right to free 
discussion, association, worship, and movement; and the right to protection 
from violence and intimidation. In an accompanying letter to the Times, he 
recalled the British tradition of overcoming political crises by defending and 
expanding human rights: 


At various crises in the history of our communities, beginning with the Magna 
Carta and going through various Bills of Rights, Declarations of the Rights of Man 
and so forth, it has been our custom to produce a specific declaration of the broad 
principles on which our public and social life is based. . . . The present time seems 
peculiarly suitable for such a statement of the spirit with which we face life in 
general and the present combat in particular. . . . I think this statement may serve 
to put the War Aims discussion upon a new and more hopeful footing.” 


The draft declaration was continuously revised as comments poured in from 
the famous and ordinary alike. During February 1940, the Daily Herald of 
London published sections of the final draft daily in serialized form, with 
comments from distinguished public figures worldwide. Large public meet- 
ings were held in Britain to promote the declaration; tens of thousands of 
copies were distributed internationally. According to Lord Ritchie Calder, 
who served as secretary of the drafting group, discussion of Wells’s proposal 
took place in twenty-nine countries; it was attacked on the front page of 
Mussolini’s daily paper and derided for an entire week in the radio addresses 
of Joseph Goebbels, Hitler’s propaganda minister.”* After Wells caused a 
political controversy by publicly attacking Prime Minister Chamberlain 
and Foreign Minister Lord Halifax, leading to the resignation of several 
members of the drafting committee, formal chairmanship of the committee 
was handed over to Lord Sankey and the document became known as the 
“Sankey Declaration.”’* However, once Germany opened its military offensive 
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on the western front in May 1940, British public interest in the declaration 
subsided, though it continued to be discussed and debated in intellectual 
and legal circles outside Britain. 


Losing the Battle of Ideas 


The committed advocacy efforts of Wells, Mandelstam, and other intellectu- 
als and jurists eventually helped lay the groundwork for the establishment 
of international human rights. However, in their own time, they remained 
on the margins of political discourse, dismissed by intellectual circles and 
ignored by the leading liberal states despite the mortal threat—ideological 
as well as military—fascism posed. Only when human rights were taken up 
during the war as part of an ideological offensive by the Allied coalition, in 
particular the United States under Roosevelt’s leadership, did the issue begin 
to be taken seriously as a basis for planning the postwar order. 

That human rights advocates in the prewar period were essentially acting 
as voices in the wilderness is illustrated by the dearth of references to human 
rights even in the works of forward-thinking intellectuals. A 1940 edited 
volume of essays on freedom by Europe’s leading intellectuals, including 
Benedetto Croce, Jacques Maritain, Albert Einstein, and Harold Laski, did 
not even mention the term “human rights”; in contrast, a similar exercise 
commissioned by the United Nations Economic, Social and Cultural Orga- 
nization (UNESCO) in 1947, with many of the same contributors, focused 
exclusively on human rights.” Reviewing the intellectual and diplomatic 
output in Europe during the 1930s, one legal historian was surprised to 
discover the negligible role human rights played: “I found that the wish to 
set positive concepts against right wing and left wing totalitarian ideologies 
was a characteristic trend indeed of the intellectual climate of that period, 
but this trend was expressed mostly in terms of freedom and democracy and 
almost never in a reassertion of the human rights idea itself””° 

Even the role of democracy and its organic link to formal constitutional 
rights was subject to question. The interwar experiment in democratic rights 
had been sucha failure and the attack from fascism so withering and relentless 
that few were willing to defend the old ways. As leader of the Free French, 
General Charles de Gaulle recognized that “the mass of the French people 
confuse the word democracy with the parliamentary regime as it operated 
in France before the war... . That regime has been condemned by events 
and by public opinion””’ Former French premier Leon Blum concurred: “A 
weak and perverted bourgeois democracy has collapsed and must be replaced 
with an energetic and competent democracy, popular instead of capitalist, 
strong instead of weak.’ 
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By the late 1930s, when military conflict seemed inevitable and principles 
of liberal democracy and universal political rights were on the brink of defeat, 
many intellectuals despaired of the ideological weakness of the liberal order. 
To these intellectuals, the refusal to engage with Nazi propaganda meant that 
“there is no recognition of the war of ideas or of the social revolution through 
which we are living.””” Democracy was “effete and worn-out,’ as even a cham- 
pion of the stature of British economist John Maynard Keynes acknowledged: 
“The positive argument for being a Liberal was very weak? 


Waiting for World War 


Unable to stem the rising tide of racism and military aggression, the League 
of Nations could only watch as the borders of its liberal world order began 
to crumble. By 1932, even a committed internationalist like U.S. president 
Franklin D. Roosevelt, once a supporter of the League, would dismiss the 
organization as “a mere meeting place for the political discussion of strictly 
European political national difficulties”*! Mistreatment of German minori- 
ties in Eastern Europe was the cutting edge used to dismember the fragile 
international system. Germany insisted on redrawing national boundaries to 
incorporate its disenfranchised minorities and gain “breathing space” for the 
Aryan nation.” James G. McDonald, League of Nations High Commissioner 
for Refugees, who was responsible for resettling German Jews in Palestine, 
quit when the organization refused to challenge Nazi racial policy.*? With no 
effective international organization or collective security system to defend 
Europe’s borders and check German ambitions, it was only a matter of time 
before the League’s house of cards came tumbling down. 

The onset of World War II marked the definitive demise of the League of 
Nations and the brief ascendancy of liberal rights in the interwar years. Its 
vision of collective security, ostensibly based on constitutional protections 
for individual rights and international protection of national and group 
rights, had been flawed from inception, dependent on double standards that 
would increasingly be exposed as the fascists rose to power. Had the League 
been able to fulfill some level of commitment to protect minority rights in 
the new states and increase self-determination through the mandates, its 
authority might have developed over time. The umbrella of its rights might 
have expanded toward universal application, much as the coverage of the 
U.S. Constitution grew over time to encompass previously excluded groups 
without changing its underlying legal and political principles. 

But with the early defection of the United States from the League, the indif- 
ference and disunity of the European powers, the parliamentary crises across 
continental Europe, and the growing power of a resentful Germany—not to 


80 HUMAN RIGHTS FOUNDATIONS IN THE FIRST HALF OF THE 20TH CENTURY 


mention the disappointment of Japan and China, the competing power of 
the Soviet Union, and the growing revolt in Europe’s colonies—the League 
was never able to establish the authority and will to enforce its vision of 
liberal international rights. Lacking a system of collective security to check 
the rising ambitions of ideologically fueled nationalisms, the world would 
soon be thrown back into the cauldron of war. 


The Human Rights Crusade in World War II 


+ The Catastrophe of War 

e Planning an American Peace 

e The Declaration of the United Nations 

e The Proliferation of U.S. Human Rights Initiatives 
e European Visions of Social Rights 

e The State Department Bill of International Rights 
e State Sovereignty or Human Rights? 

e Conclusions 


| nternational rights in general and human rights in particular appeared 
to be dead letters on the eve of World War II. The failure of the interwar 
democratic regimes was so profound that democracy had become a pejora- 
tive term, a synonym for inefficiency in governance and lack of conviction 
in personality. There were no popular liberal alternatives to the discredited 
system of international rights established by the failed League of Nations. 
The countries of Europe were consumed in various stages of chauvinistic 
nationalism and were preparing for the ruthless mechanized war that Hitler 
was about to unleash on the continent. Non-European nations were preoc- 
cupied with maintaining their independence or winning it in war against 
the imperialist powers; Asian nationalist movements initially welcomed the 
Japanese blitzkrieg against their European masters. Only in the United States 
and Latin America, with their relative isolation from the conflicts raging 
across the Atlantic and Pacific oceans, did human rights ideas continue to 
be discussed and promoted as a positive program to replace the excesses of 
unlimited sovereignty in the nation-state system. 

As so often before in human history, ideas of peace and justice were born 
out of war and destruction. U.S. president Roosevelt in particular played a 
critical role in rallying public opinion, at home and abroad. His speech to 
Congress setting forth the Four Freedoms—freedom of thought, freedom 
of worship, freedom from want, and freedom from fear—was a direct 
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ideological response to Nazi tyranny and a bid for his version of U.S. values 
to shape the postwar order. Even before the United States joined the war, 
Roosevelt had instructed the State Department to develop the blueprint for 
the future United Nations. The Four Freedoms appealed to intellectuals and 
mass movements across the globe as a middle ground between the selfish 
individualism of prewar laissez-faire capitalism and the brutal collectivism of 
both communist and fascist mass mobilization. Once human rights rhetoric 
was introduced into international discourse—albeit as a propaganda weapon 
against the Axis powers—it quickly developed into a powerful ideological 
current in the Americas, across Europe, and throughout the colonies in Asia 
and Africa. As was the case after World War I, the ultimate content of the 
human rights framework was shaped by the conflict between public demands 
for genuine legal protections and state reluctance to extend human rights 
beyond wartime rhetoric. 


The Catastrophe of War 


World War II was the most cataclysmic conflict in history. The sheer mag- 
nitude of destruction was previously unimaginable, even compared to the 
horrors of World War I. Rapid advances in modern mechanized military 
technology had transformed war, erasing the distinction between civilian 
and soldier through the widespread use, for the first time, of aerial bombard- 
ment and long-range artillery. While the belligerents promised to restrict 
bombing of civilian areas, terror bombing designed to break the popular will 
to fight and maximize civilian casualties soon became the order of the day, 
practiced by all sides with increasing ferocity.’ The failure of states to set any 
lawful humanitarian limits on war and weapons at the Hague conferences and 
subsequent international gatherings had come back to haunt governments 
and especially their populations. Vast armies marched across Europe, Asia, 
and Africa; ancient cities were bombed and blitzed; countries were occupied, 
their governments toppled and replaced. Hundreds of millions of workers and 
soldiers were mobilized. Though impossible to calculate with any certainty, 
it is commonly estimated that up to 50 million people—a majority of them 
civilians, up to half of them from the Soviet Union alone—were killed in the 
slaughterhouse of global war.” 

Today we take for granted the total victory of the Allied powers, but at the 
time the future of democratic government had never been dimmer. It was 
clear that a new international order would again be constructed from the 
ruins and ashes of world war, but it was less clear who would be the victors 
and therefore which ideology would be ascendant. As Germany swept across 
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Europe and Japan swept across the Pacific, it must have seemed to many that 
the ideological, political, and economic triumphs of totalitarianism would 
soon be followed by its military triumph. 

The position of Britain as a hegemonic power was precarious. Develop- 
ments in aerial warfare and naval invasion had undercut the protective 
geographic barrier of the English Channel. The island homeland itself was 
vulnerable to attack, let alone the farther reaches of the British empire. Once 
it became evident that the states of continental Europe would be unable to 
withstand the German blitzkrieg, Britain’s position as the sole Allied power 
left standing became untenable. This was especially true in the period before 
Germany broke the nonaggression pact with the Soviet Union and launched 
its ill-fated invasion to the East in June 1941, and before Roosevelt was able 
to maneuver the United States into war in response to the Japanese bombing 
of Pearl Harbor in December 1941. 

While the British policy of appeasement has been derided for failing to 
understand and take seriously the nature of German military intentions, it 
was equally responsible for ceding the moral high ground to fascist ideology 
by abdicating the fight in the war of ideas. For years, British intellectuals and 
public figures had urged the government to take a more proactive ideological 
position by making a positive case for “what we are fighting for” This failure 
seemed especially unforgivable given the natural repugnance many millions 
of people around the world felt for the fascist ideology of racial superiority 
and master-slave relations. It was well understood that under a totalitarian 
order, popular yearnings for freedom, in terms of both national self-deter- 
mination and human rights, would be brutally suppressed. 

Launching an effective ideological counterattack aimed at gaining global 
backing for the war against fascism was therefore a matter of national sur- 
vival for Britain. One of the chosen vehicles for this attack was human rights. 
While the call for human rights had originated with prominent jurists and 
intellectuals, the Allies eventually, and belatedly, took it up in recognition 
of its ideological power to mobilize support for the war effort. Rather than 
simply expressing an antifascist position, human rights offered a positive 
vision to those who deplored race-based nationalism and militarism but 
were also dissatisfied with the weakness and hypocrisy of the interwar liberal 
order. For states fighting Germany, human rights became a cornerstone of 
their appeal for allies and military support. 

Prime Minister Churchill had already made freedom the buzzword for 
opposition to the Nazi Thousand Year Reich. To this foundation he added 
human rights. In 1939, Churchill proclaimed that the war was being fought 
“to establish, on impregnable rocks, the rights of the individual”? But it was 
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President Roosevelt who laid the ideological groundwork for the human 
rights regime. When the Allied counterattack in the war of ideas finally began 
to pick up steam, it was the United States that took the lead. And later, when 
it came time to establish the basis for the postwar world order, it was again 
the United States that set the agenda and determined the (limited) extent to 
which human rights would serve as its moral and legal foundation. 


Planning an American Peace 


The United States began planning for what would become the United Na- 
tions in 1939, well before entering, let alone helping the Allies win, the world 
war. The extraordinary influence of the United States in shaping nearly every 
aspect of the UN can be attributed to these preparations as well as to the 
dominant military and economic position the United States enjoyed after 
World War IL. Initial planning focused on economic and security relations 
with Europe on the assumption that there would be a negotiated peace 
between Britain and Germany that would leave Hitler in control of much 
of Europe; only after the United States entered the war did total victory 
and unconditional surrender become the twin goals of U.S. war policy.* 
Roosevelt kept most of this preparatory work for the United Nations under 
cover and instructed his staff to withhold information even from key allies 
such as Britain. 

The U.S. near-monopoly on postwar planning was due to its own vast 
resources and to its distance from the ravages of war. While the U.S. gov- 
ernment was able to operate in relative isolation from the battlefield, the 
other two ultimately victorious powers, the Soviet Union and Britain, were 
from the very onset of war involved in titanic struggles for national survival 
that consumed nearly all their human and economic resources. They were 
simply unable to devote the time, energy, and manpower required to match 
the U.S. effort in the field of postwar planning. One historian noted that 
the British official in charge of the postwar reconstruction office “ploughed 
at first a somewhat lonely furrow . . . since many Foreign Office officials 
thought that the immediate priority was to win the war, not dream dreams 
of the peace.”® 

It has long been part of historical myth that the United Nations was a 
truly global undertaking, developed through discussions and consultations 
not only between the great powers but all the Allied nations fighting World 
War II. Recent scholarship has demonstrated that, on the contrary, the global 
organization was to a remarkable degree planned, designed, and brought to 
life through the efforts of the United States, acting almost alone.’ In fact, 
two U.S. diplomats, whose names remain little known outside of special- 
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ized circles, share responsibility for drafting most of the provisions of the 
Dumbarton Oaks proposals and the United Nations Charter itself. 


Sumner Welles: Forgotten Architect of the UN 


In late 1939, Roosevelt instructed Under-Secretary of State Sumner Welles, a 
close personal friend since childhood, to establish the Division of Social Re- 
search, a postwar planning department. Welles had a reputation as a progres- 
sive internationalist and frequently clashed with conservative isolationists 
in the foreign policy establishment. Among the Washington press corps, he 
was considered aloof and arrogant and was given the nickname “Mr. Icicle”® 
His reputation as Roosevelt’s handpicked advisor also earned him the unof- 
ficial title of “chief administrative officer of U.S. foreign policy’—much to the 
displeasure of U.S. secretary of state Cordell Hull.’ At the same time, Welles 
was hard-nosed about protecting U.S. interests. As assistant secretary of state 
for Latin America in 1933, he visited Cuba to fulfill Roosevelt’s directive to 
crush a popular revolution and install the Fulgencio Batista dictatorship.’ 
C. D. O’Sullivan, one of Welles’s biographers, has noted, “Despite his oratory 
about freedom and individual rights, he supported and worked closely with 
authoritarian regimes throughout his career, readily accepting them so long 
as they did not interfere with American interests." 

In the lead-up to war and during the war itself, Welles acted as Roos- 
evelt’s public voice, urging the spread of U.S. values to the larger world. As 
O’Sullivan observed, “To many it seemed that Roosevelt had given Welles 
the task of defining why Americans fought and of preparing the country 
for its preeminent role in the peace.” In public addresses throughout the 
country, Welles stressed the themes of human rights, economic opportunity, 
and anticolonialism: 


Of two things Iam unalterably convinced: First, that the abolition of offensive arma- 
ments and the limitation and reduction of defensive armaments and of the tools 
which make the construction of such armament possible can only be undertaken 
through some rigid form of international supervision and control. . . . Second, 
that no peace which may be made in the future would be valid or lasting unless it 
established fully and adequately the natural rights of all peoples to equal economic 
enjoyment. So long as any one people or any one government possesses a monopoly 
over natural resources or raw materials which are needed by all peoples, there can 
be no basis for a world order based on justice and peace. ”? 


Through these speeches, Welles became as popular with media and civil 
society groups as he was unpopular with bureaucratic rivals fighting for the 
president’s ear. Hull and other foreign policy conservatives were suspi- 
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cious of such rhetoric and misunderstood its underlying motivation and 
rationale. Welles, who was more realpolitik than utopian, recognized earlier 
than most of his fellow diplomats how U.S. military power could clear the 
way for global economic dominance based on an ideology of freedom, not 
just for individuals and nations but also in commercial relations. His vision 
of a new world order, based upon free markets and republican institutions 
under a U.S. security umbrella, was rooted in moral persuasion rather than 
military coercion." O'Sullivan notes, “Prior to the attack on Pearl Harbor, he 
publicly called for the United States to lead the way toward an internationalist 
future where world markets would be free, trade barriers nonexistent, and 
colonialism and economic nationalism unnecessary.” With Roosevelt’s full 
support, Welles couched U.S. interests in the language of universal values in 
order to enhance their appeal both inside and outside U.S. borders: 


He had calculated that the war effort would be better sustained by moral arguments 
than appeals to self-interest. While he understood that his vision of the postwar 
order would allow American commerce to flourish alongside universal ideals and 
values, he used idealistic rhetoric because he assumed the American people would 
be more willing to sacrifice for ideals that they believed were consistent with their 
deepest moral, religious and political convictions. .. . The quasi-religious over- 
tones of Welles’s wartime utterances made many of his public addresses sound like 
sermons, casting an aura of spiritual and moral zeal around what otherwise might 
have sounded like nothing more than a call to American nationalism.® 


Hull did not appreciate being displaced by his ostensible subordinate in 
the foreign policy hierarchy, and as a counterweight to Welles appointed his 
longtime advisor Leo Pasvolsky to direct research for the State Department’s 
postwar planning division. A Russian-born economist with a deep skepti- 
cism of “soft” international law concepts such as human rights, Pasvolsky 
was a tenacious bureaucratic infighter with an encyclopedic retention of 
detail. Referred to as “the brain that walked like a man,” he was loyal to Hull 
and could be counted on to keep an eye on Welles, whose direct access to 
Roosevelt Hull bitterly resented.” As one historian notes, “Pasvolsky was 
the perfect public servant for Hull, endowed with a sharp analytical talent, a 
non-confrontational but principled personality, a library-like mind on global 
issues, a faith in free trade, and a passion to remain invisible?” 

Hull also established a bipartisan blue-ribbon advisory panel to consult 
with the postwar planning division. The panel consisted of top government 
officials, such as Dean Acheson, who was later secretary of state under 
President Dwight D. Eisenhower; and Republican senator Arthur Vanden- 
berg, later a key member of the U.S. delegation in San Francisco; as well as 
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editors of leading opinion-making publications such as the New York Times 
and Foreign Affairs.”! While the panel only met four times before disband- 
ing, it nevertheless served the function of bringing key political and media 
elites into the secret circle of postwar planning. This was consistent with 
Roosevelt’s strategy for avoiding a repeat of the debacle following World 
War I, when the United States rejected the League of Nations and withdrew 
from global leadership. 

Hull was too preoccupied with wartime diplomacy and his own failing 
health to play a significant part in the postwar planning division. While 
Pasvolsky ran the day-to-day operations, Welles was its driving intellectual 
force. However, his centrality as the architect of a new world order came to 
a sudden and abrupt end in August 1943, when Hull engineered his resig- 
nation by threatening to go public with unsavory details of Welles’s alleged 
homosexual acts.” His political career was over, and his contribution to the 
UN soon forgotten.” However, Welles accomplished a great deal during his 
brief tenure at the planning division. He commissioned a wealth of reports on 
the main issues facing the new organization, from membership to structure 
to security enforcement. He also prepared the first draft of the UN Charter 
largely on his own, based upon the old League of Nations structure of coun- 
cil, assembly, secretariat, and court. He discussed the draft with Roosevelt 
and British foreign minister Anthony Eden, winning their approval of key 
points.“ Many of his ideas and even phrases would be retained in the final 
UN Charter approved at San Francisco. 

Edward Stettinius, who replaced Welles as under-secretary, essentially 
turned the entire postwar planning operation over to Pasvolsky, who es- 
tablished and staffed a number of expert committees to draft preparatory 
materials for the new organization. Pasvolsky also set to work amending 
those sections of Welles’s draft Charter that Hull found objectionable. While 
retaining most of the substantive and procedural details and the overall 
structure of the organization, Pasvolsky made several changes that Roosevelt 
later approved. First, he did away with the “regional principle.” Welles had 
favored the establishment of regional representation on the council as well 
as recognition of separate councils in Europe, Asia, and the Americas, partly 
in deference to Churchill and Stalin, who both wanted explicit approval for 
their regional spheres of influence. Hull and Pasvolsky felt that a universal 
and centralized organization would best suit U.S. designs to establish global 
hegemony. Second, he stripped the assembly of any role in security matters, 
a holdover from the League of Nations structure that allowed for some areas 
of joint security responsibility between the council and assembly. Third, he 
expanded the council from four to eleven members while retaining the veto 
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of the great powers, thereby reducing the appearance of a “dictatorship of 
four.” Senator Tom Connally, chair of the Senate Foreign Relations Commit- 
tee, wrote of Pasvolsky’s efforts: “Certainly he had more to do with writing 
the framework of the charter than anyone else.””® 


EDR and the Four Freedoms 


While secret postwar planning gathered momentum in the State Department, 
it remained confined behind closed doors. Roosevelt recognized the need to 
engage in the public debate over war and peace and shape the global agenda 
along U.S. lines. His bold foray into the war of ideas is considered one of the 
strategic masterpieces of his presidency. 

In the annual address to Congress on 6 January 1941, almost a year before 
declaring war on Japan, Roosevelt announced his vision of security based 
on four freedoms—freedom of speech and expression, freedom of worship, 
freedom from want, and freedom from fear.” This far-ranging and ambitious 
speech accomplished many things at once. It was both a specific defense of 
his New Deal policies and a broad vision of universal justice; it was an attack 
on fascism and an argument for war; it promoted a liberal ideology based on 
an expanded notion of freedom that explicitly incorporated economic rights; 
and it laid the ground for both the U.S. welfare state and the international 
human rights regime.” In effect, the Four Freedoms speech represented 
Roosevelt’s intellectual defense of his presidential legacy and a powerful 
argument for U.S. leadership not only during the war itself but also in the 
shaping of the postwar international order. 

The New Deal had fundamentally altered the state’s role in relation to the 
well-being of its citizens by establishing a system of public responsibility 
to provide individuals with entitlements to unemployment compensation, 
social security, and other matters of general welfare. As a result of the Great 
Depression, these radical reforms had broad popular support, reflected in 
Roosevelt’s electoral success, yet they still faced significant obstacles from 
the business and legal elite. The Supreme Court had frequently overturned 
New Deal legislation as unconstitutional based on a very narrow interpreta- 
tion of negative liberty embodied in the doctrine of “freedom of contract,’ 
which precluded an active government role in providing for the common 
welfare.” 

Having succeeded in overcoming domestic political and legal objections, 
Roosevelt declared the Four Freedoms in order to entrench his vision of 
economic justice in U.S. society.” At the same time, he aimed the message at 
the international community from which the United States had been largely 
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disengaged since the debacle of the League of Nations. Roosevelt had already 
decided to enter the war and harbored ambitions for America’s role in shap- 
ing and controlling a new global organization. But “any grand design for US 
global dominance had to address one fundamental problem: how to structure 
American domestic politics for such an external role”® The answer was to 
globalize the New Deal and establish the United States as a superpower on 
ideological grounds even before its economic and military might became 
fully apparent to its own population and the world at large. 

The idea of four freedoms marked an innovation in U.S. political and legal 
discourse. The first two freedoms were central to the constitutional tradition 
of negative freedom, based on the right of the individual to self-expression 
without restriction by state power. Freedom from want and fear, on the other 
hand, represented a new vision of positive freedom, a departure from the U.S. 
ethic of rugged individualism and unrestrained capitalism—although still a 
far cry from socialist state planning.” Roosevelt declared that freedom from 
want was meant to “secure to every nation a healthy peacetime life for its 
inhabitants” and freedom from fear “a world-wide reduction of armaments 
to such a point and in such a thorough fashion that no nation will be in a 
position to commit an act of physical aggression against a neighbor’ The 
principles Roosevelt declared were a forceful summation of the ideological 
arguments against fascism and communism, linking individual political rights 
and broader social rights together within a common framework and tying 
the survival of independent nations to the development of a shared system 
of collective security based on a larger vision of human freedom. 

Roosevelt emphasized that the supreme objective of security could not 
be gained by military power alone but only through the political, economic, 
and social development of free citizens. Freedom from fear therefore re- 
quired a commitment to public welfare as well as international peace. In 
this vision, human rights and security were not merely interdependent but 
identical—alternative ways of describing the aspirations and interrelation- 
ships of all people. Raising high hopes among civil society and human rights 
advocates, Roosevelt stated, “Freedom means the supremacy of human rights 
everywhere. Our support goes to those who struggle to gain those rights or 
keep them.’ By situating the war in Europe as a clash between rights and 
repression, freedom and tyranny, Roosevelt found his essential justification, 
indeed his imperative for taking sides in the great conflict raging across the 
Atlantic. In this way, human rights were made the centerpiece of the U.S. 
argument for both war and peace. 

While the United States was officially neutral, Roosevelt had already been 
laying the ground for America to enter the war by becoming the “arsenal” for 
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the British and Russian militaries. Desperate to pull the United States out of 
isolationism, he had already adopted a policy of open support for the British, 
working closely with Churchill to present a united front against Germany. It 
would be another year before the United States declared war on Japan and 
Germany, and then only after the devastating Japanese attack on Pearl Harbor. 
But in the meantime, Roosevelt kept himself busy by building the case for 
America to enter yet another war to make the world safe for democracy. 

The Four Freedoms speech has become famous as a cornerstone of the 
human rights project at the United Nations, but it is important to recall that 
Roosevelt was advocating justice through war. To overcome widespread 
domestic resistance, Roosevelt mustered his impressive powers of persua- 
sion to paint the dangers of totalitarianism and offer a positive vision of 
universal rights. By raising public hopes for human rights as the basis of the 
postwar order, Roosevelt seemed to be threatening the sacred cow of state 
sovereignty and engaging in the same overstatement that thirty years earlier 
had complicated Wilson’s vision of the League of Nations.** Unlike Wilson, 
however, Roosevelt took care to initiate planning for the postwar order well 
before the end was in sight, working both unilaterally and with close allies to 
flesh out the contours of a new global organization dominated by the great 
powers, the United States above all. 


Human Rights in the Atlantic Charter 


Britain responded positively to the U.S. human rights initiative, albeit cau- 
tiously given her intention to maintain a postwar colonial empire. Foreign 
Secretary Anthony Eden publicly associated the Churchill government with 
Roosevelt’s Four Freedoms, stating, “We have found in President Roosevelt's 
message to Congress in January 1941 the keynote of our own purpose.’ 
Former foreign secretary Halifax, by then ambassador to the United States, 
fleshed out the British position in a white paper submitted to the War Aims 
Committee, in which he explicitly defined and endorsed human rights: 


For all men the right to speak, write and think freely within the law and to have 
access to the thoughts of others; the right of free association, both national and 
international, with their fellow men; the right to live without fear of aggression, 
injustice or want; the right to believe and worship as conscience may dictate. It 
is the vindication of these rights that all men passionately desire . . . the principal 
war aim of my people and of those who are fighting with us is to win this life and 
death struggle for the cause of human freedom.*® 
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It was against this backdrop that Roosevelt and Churchill met on August 
1941 in Argentia Bay, Newfoundland, shuttling between the British battleship 
Prince of Wales and the U.S. cruiser Augusta.” Their purpose was to exert 
Anglo-American leadership in both developing a united front against the Axis 
powers and plotting a blueprint for the postwar order. The document they 
proposed, known as the Atlantic Charter, constituted an eight- point declara- 
tion of war strategies and peace goals. Originally an understanding between 
two countries, it was deliberately drafted as a declaration rather than a treaty 
to encourage other governments to sign on without the additional burden of 
involving national parliaments and acceding to international law. 

The Charter underwent numerous revisions during negotiations between 
Roosevelt and Churchill and their two principal deputies, Welles and Alex- 
ander Cadogan, permanent under-secretary at the Foreign Office. The main 
bones of contention were, first, U.S. insistence on declaring the Charter to 
be in favor of free trade, which Churchill rejected as an impingement on the 
system of trade preferences within the British empire, and, second, British 
interest in declaring the eventual establishment of a new organization to 
replace the League, which Roosevelt rejected as premature (while continuing 
with the secret postwar planning at the State Department).** 

It should be noted that during these and other wartime negotiations, 
Britain and the United States clashed over U.S. proposals for the self-deter- 
mination of colonized peoples and for international free trade, which the 
British suspected, quite rightly, were covers for the U.S. agenda of dismantling 
the remains of European empires and establishing in their place a collection 
of nominally independent states subservient to U.S. economic and military 
power.” Churchill once remarked “I am not going to accept less favorable 
terms . . . than I could get from Hitler”; while the British secretary of state 
for India expressed a preference for Hitler’s “New Order” rather than Hull’s 
“Free Trade.” Welles himself was very clear that anticolonialism was a fun- 
damental question of U.S. commercial interests: 


Welles resolved to stretch the meaning of the Atlantic Charter to ensure that the 
imperial powers would not seek a return to the status quo at the end of the war. 
... He also assumed that the United States stood to gain from any weakening of 
the colonial economic systems because it would enable the U.S. to obtain valu- 
able raw materials as well as offering new potential markets and opportunities to 
extend its free trade regime.”! 


In the end, Roosevelt and Churchill agreed on vague but stirring language 
focused primarily on the battle for democracy and freedom and the need 
for total victory against the forces of tyranny. The British Foreign Office was 
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unimpressed with the results, describing the Atlantic Charter as “a terrible 
woolly document full of all the old clichés of the League of Nations period. 
... However I think it will go down well in America where they like resound- 
ing phrases and also in Liberal and Labour circles here?” 

The final document made no mention of individual rights or human rights 
per se, a surprising omission in light of its reputation as a founding document 
of the coming human rights system. The Charter referenced only “freedom 
from fear” in the sixth clause and “the rights of all peoples” to choose their 
governments and “sovereign rights” in the third clause. This latter reference 
became subject to disputing interpretations by the United States, which saw 
init a general right to self-determination in line with an anticolonial position, 
whereas Britain insisted that it referred only to self-determination for nations 
under Nazi tyranny, and certainly not to its own dominions. 

A number of the other nations that were invited to sign the Atlantic Char- 
ter criticized the lack of any positive mention of human rights, especially 
given public pronouncements in favor of such rights from both Roosevelt 
and Churchill. Representing the Free French, René Cassin objected to the 
failure to reference human rights, stating: “The French also consider it as 
necessary to the establishment of a real peace the practical ratification of the 
essential liberties of man”® Roosevelt fudged the issue, at one point falsely 
claiming that “the declaration of principles includes of necessity the world 
need for freedom of religion and freedom of information.” 


The Declaration of the United Nations 


After the United States entered the war in December 1941, Roosevelt sought 
to restate the Allied war aims by means of a new global declaration. Before 
sending the declaration to other nations for approval, Roosevelt proposed 
a change that would alter the ideological terms of the debate. To widen 
the appeal beyond the two original powers and their close military allies, 
he substituted the term “United Nations” for that of “Associated Powers.” 
Churchill appreciated the rhetorical power of this semantic change, invoking 
Byron's Childe Harold: “Here, where the sword united nations drew / Our 
countrymen were warring on that day! / And this is much—and all—which 
will not pass away.” 

The United Nations Declaration of 1 January 1942 was even more explicit 
than the Atlantic Charter in seeking to rally international support against the 
Axis powers. It was essentially a call for allies to join the fight. Human rights 
were mentioned directly for the first time, though only once, in the preamble, 
and even there in the context of the larger goal of military victory: 
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Being convinced that complete victory over their enemies is essential to decent life, 
liberty, independence and religious freedoms, and to preserve human rights and 
justice in their own lands as well as in other lands, and that they are now engaged 
in a common struggle against savage and brutal forces seeking to subjugate the 
world. (emphasis added)** 


The declaration was an extraordinarily successful appeal at the diplomatic 
level, the first step in assembling a grand coalition that would form the basis 
for the postwar international organization. Twenty-six nations signed the 
declaration, including the governments-in-exile of Nazi-occupied Europe, 
pledging to fight together against “tyranny, cruelty, and serfdom” This marked 
the first time the countries that would eventually constitute the United Na- 
tions took any form of collective action. By signing the declaration, they 
agreed to commit their full resources to the crusade against the Axis powers 
and refrain from signing a separate peace until total victory was achieved. 
Roosevelt, who rejected any idea that states were equal, insisted that the Big 
Four sign before other nations, in presumed order of importance—the United 
States, the United Kingdom, the Soviet Union, and China.” 

The declaration’s focus on human rights was clearly subordinate to its 
purpose of establishing a united war front; human rights were mentioned 
in the conservative sense of a cause to be preserved rather than rights to 
be extended to new areas. This phrase could hardly have inspired those 
whose basic complaint was the lack of human rights protection throughout 
the world, including within the Allied states. Two of the Four Freedoms, 
freedom from want and fear, were reaffirmed in clause six as an essential 
foundation for domestic peace and international security without mention 
of any mechanism to achieve these goals. The declaration also recognized 
the need to uphold “sovereign rights and self-government?“* However, this 
phrase fell short of declaring the principle of self-determination for all peoples 
and furthermore left open the interpretation of whether sovereign rights of 
imperialist nations would continue to trump non-European aspirations for 
independence. 


Anglo-American Double Standards 


For both the U.S. and British governments, the contradictions between 
principled rhetoric and practical policies were quite stark. On the one 
hand, they were responsible for introducing human rights into the center of 
international discourse, even if primarily as a propaganda weapon. As one 
historian notes, leaders from both countries continually “emphasized the 
need for exorcising the Fascist and Nazi tyranny and safeguarding human 
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rights in the peace settlement.” In his annual message to Congress the year 
after his Four Freedoms speech, Roosevelt stated that in the battle between 
good and evil, “only total victory can reward the champions of tolerance and 
decency, and freedom, and faith.” 

On the other hand, neither power showed any willingness to alter its own 
policies to fulfill human rights principles. The British had no intention of 
dismantling their colonial empire. Churchill told Parliament that the self- 
determination clause did not apply to India, Burma, or to any other country 
within the British empire, only to European nations occupied by the Nazis.” 
India was allowed to sign the declaration as a nation but not as an independent 
state. In the United States, where blacks lived under racist laws and oppressive 
practices, government propaganda and popular media quickly termed the 
war in the Pacific “the Yellow Race against the White Race” Soon after the 
United Nations Declaration was announced to the world, Roosevelt signed 
an executive order forcibly removing U.S. citizens of Japanese descent from 
their homes to mass detention camps, a policy upheld by the Supreme Court 
in its infamous decision, Korematsu v. United States.” 

Double standards notwithstanding, the Atlantic Charter and its follow-up 
United Nations Declaration marked the official entry of human rights per 
se into the international discourse of states. Specific aspects of what would 
become the human rights framework had already been the subject of nego- 
tiations and treaties, notably humanitarian law principles at The Hague and 
labor and minority rights at the League of Nations. Nevertheless, it was an 
innovation for states to expressly recognize the larger idea of human rights, 
especially the need to protect human dignity from state abuse and the cen- 
trality of the individual as the bearer of international rights. Perhaps no one 
in the U.S. or UK governments seriously thought that one innocuous phrase 
in a nonbinding preamble to a war declaration would provide the impetus 
for the complex and far-reaching human rights system eventually established 
through the United Nations. 

One historian of human rights argues, on the basis of an exacting reading 
of diplomatic history, that civil society subsequently exaggerated the role of 
human rights in great-power calculations, in effect “rewriting history” to 
reflect a liberal, rights-based ideology. 


The Charter contains not the least hint of any commitment to the international 
protection of human rights. U.S. thinking, developed out of the Charter, placed 
primary emphasis on securing freedom of want by establishing a better economic 
system. The Charter acquired its significance in the history of human rights ret- 
rospectively by the rewriting of history.” 
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This complaint is technically accurate but nonetheless misses the mark. 
History is not comprised solely of government instructions, diplomatic 
cables, and international texts. Popular expectations and actions also make 
history, in dynamic interaction with state politics. In this instance, the rhe- 
torical sponsorship of human rights by powerful states, however half-hearted 
or even duplicitous, gave new impetus to civil society efforts, just as these 
efforts had pushed states to adopt human rights ideas in the first place. The 
mutual cycle of alternating reinforcement and suspicion between govern- 
ments and civil society actors would continue to play a major role in shaping 
the human rights regime over the years. 


The Proliferation of U.S. Human Rights Initiatives 


Given that Anglo-American governmental support for human rights was 
largely an outgrowth of realpolitik and great-power interests, it was inevi- 
table that the Atlantic Charter and the United Nations Declaration would be 
viewed with disappointment by progressive civil society forces.” The mere 
acknowledgement of human rights as a legitimate concern by the presumed 
architects of the postwar order galvanized nascent discussions among legal, 
religious, and social justice circles. This resulted in a veritable explosion of 
private efforts to draft bills of human rights, especially in the United States, 
encouraged by the inclusion of prominent NGOs and activists in State De- 
partment deliberations on human rights. 

This chain of cause and effect provides another illustration of the law of 
unintended consequences. Popular enthusiasm for human rights was so deep 
that the mere acknowledgement of the concept by the great powers was suf- 
ficient to unleash a wave of private human rights initiatives. While the U.S. 
and UK governments certainly intended to mobilize popular support for their 
war and peace aims, they did not intend to be bound and constrained by 
such hopes and expectations. But they had raised high the banner of human 
rights, and it would now be difficult to put it down without a public backlash. 
At the same time, the sudden enthusiasm for human rights confirmed the 
ideological power of the leading states to shape global political discourse. 
Just as government neglect of human rights during the interwar years had 
consigned private initiatives to the margins of international politics, not- 
withstanding the tireless work of a handful of individuals, so too government 
promotion of human rights during the war catalyzed activists and scholars 
to put their ideas forward in an organized fashion and provided an outlet 
for their hopes of a better future than a world at war. 
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Jewish groups played a prominent role in these private efforts, spurred 
not only by a legacy of grievance against state abuse but also by a dawning 
awareness of the extent of Nazi atrocities. These efforts focused, in addition 
to promoting Zionism, on securing traditional liberties such as equality be- 
fore the law, freedom of religion and expression, and guarantees for minority 
rights. The American Jewish Committee (AJC), founded in 1906 “to prevent 
the infraction of the civil and religious rights of Jews, in any part of the world, 
produced a report recommending, above all other concerns, effective enforce- 
ment of human rights against the demands of state sovereignty, pointing to 
the failures of implementation that had doomed the minority rights system 
after World War I.” Two prominent members of the AJC, former appellate 
judge Joseph M. Proskauer and philanthropist Jacob Blaustein, later played 
important roles as NGO delegates at the San Francisco conference. The U.S. 
chapter of the World Jewish Congress adopted by resolution an international 
bill of rights that included sections on the protection of life and liberty and 
equality before the law for all religions, ethnic and cultural groups, and 
citizens of every country.” In January 1943, soon after official confirma- 
tion of Nazi Germany’s genocidal policy toward the Jews of Europe, a new 
organization of the AJC was established as an umbrella group for existing 
Jewish organizations. At its first meeting, the group expressed “hope that a 
world order based on the Four Freedoms and the Atlantic Charter will also 
find its expression in an International Bill of Rights” that would provide real 
protection from violations for all individuals.” 

Established international law and policy organizations were also very 
active in promoting the human rights idea. The Commission to Study the 
Organization of Peace and the American Law Institute played leading roles, 
no doubt in part because they both participated in the State Department’s 
legal subcommittee responsible for drafting a bill of human rights for the 
United Nations. Under the leadership of James T. Shotwell and the sponsor- 
ship of the Carnegie Endowment, the organization commissioned a number 
of papers and reports that examined issues of international governance, state 
sovereignty, and human rights.” In 1943, the commission released a report 
on “Human Rights and the World Order,’ authored by political scientist 
Quincy Wright. Wright argued that the sacred cow of nationalism was ruin- 
ing civilization and that human rights needed to be protected across borders 
irrespective of state sovereignty.” He also recommended establishing a world 
court with jurisdiction over national governments to enforce a bill of rights, 
an idea that had been proposed in 1920 by Austrian jurist Hans Kelsen.© 

The American Law Institute prepared an influential private draft of an 
international bill of rights. William Draper Lewis, the institute’s director 
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since its creation in 1923, established a panel of twenty-four prominent legal 
advisors, representing thirteen cultures; its goals were “to ascertain to what 
extent the liberal elements of the major cultures have similar ideas of hu- 
man rights; and to ascertain how these rights on which all can unite can be 
expressed in a manner acceptable to their different traditions and cultures ”® 
It was soon discovered that the cultures, or rather the individuals involved, 
could not unite and instead split into two camps. One, led by Ricardo J. 
Alfaro, former president of Panama, put forth a minimalist conception of 
traditional liberal rights; the other insisted on a broad new charter of social 
justice.” The dispute was resolved through a compromise in which both 
conceptions of rights were incorporated into a single document. ‘The first 
ten articles focused on traditional freedoms and the last five on the rights to 
education, work, food, housing, and social security.“ The drafting process 
for the Universal Declaration of Human Rights would later engender similar 
disputes and result in a similar outcome—incorporating all rights into one 
document while the drafters agreed to disagree. 

These were among the most prominent of a diverse array of U.S.-based 
initiatives to discuss, formulate, and promote international bills of human 
rights. The Christian ecumenical movement also mobilized its members to 
participate in building a new international order with human rights as its 
moral foundation. John Foster Dulles, later President Eisenhower’s secretary 
of state, and O. Frederick Nolde of the Federal Council of Churches were 
both significant forces in educating U.S. residents to support the United Na- 
tions and its human rights system.“ Academics were also active, presenting 
a consensus international bill of rights from forty-six faculty groups after a 
series of independent discussion panels in colleges and universities through- 
out the country.® Under the leadership of Manley O. Hudson, a consultation 
of 196 U.S. and Canadian lawyers, academics, and officials—including John 
Foster Dulles; John P. Humphrey, future head of the UN’s Human Rights 
Division; Hans Kelsen; Robert H. Jackson, Supreme Court Justice and later 
chief prosecutor at the Nuremberg Trials; Roscoe Pound, dean of Harvard 
Law School; and a host of other familiar figures on the human rights cir- 
cuit such as Draper Lewis, Ricardo Alfaro, and Quincy Wright— published 
proposals for international law and an “organization of the Community of 
States” that gave a general assembly legislative power in international law 
and an executive council “general power to deal with any matter of concern,’ 
although state sovereignty was also to be respected. 

All of these efforts grappled with the vexing problem of defining the sub- 
stantive content of human rights by attempting to reconcile the competing 
claims of various cultures and the different legal traditions of liberal and 
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social rights—within the predominant tradition of the United States. But 
despite disagreement over the specific provisions that might be included in 
a bill of human rights, there was widespread consensus that human rights 
should form the moral and legal foundation of the new international order 
and, more important, that the traditional prerogatives of state sovereignty 
must give way to the demands of human rights enforcement and protection. 
The carnage of World War II drove home the point that there had to be a 
universal law above the brute force of national authority. Perhaps the most 
remarkable aspect of this human rights consensus is that it developed so 
rapidly over a period of several years after decades of neglect and inaction. 


European Visions of Social Rights 


Europeans did not experience a similar outpouring of enthusiasm for dis- 
cussing and drafting international charters of human rights—probably be- 
cause they were too preoccupied with fighting and surviving the world war. 
Instead they focused on developing a new, empowered vision of democracy 
and rights as both a war strategy and a solution to the postwar order. In part 
this was in response to the success of fascism and communism in mobilizing 
the masses on socioeconomic issues and the corresponding failure of liberal 
ideas to do so. Democratic rights on paper were clearly seen as insufficient 
without a popular national will to give them practical effect. Alva Myrdal of 
Sweden wrote, “Political freedom and formal equality will not be enough; real 
democracy, social and economic democracy, will be expected” Ina similar 
vein, British historian E. H. Carr decried the empty form of democracy that 
recognizes “the right to vote but forgets the right to work and the right to 
live?’ Some, like French philosopher Jacques Maritain, argued that social 
responsibility was an individual duty as well as a right; he published the first 
book-length treatment of human rights, though it was concerned more with 
Catholic moral philosophy and social theory than with the legalisms that 
characterized the debate in the United States. 

The most thorough treatment of human rights was that offered by Hersch 
Lauterpacht, Whewell Professor of International Law at Cambridge Univer- 
sity and one of the most distinguished international lawyers at the time.” 
Lauterpacht’s interest in human rights was given added urgency after the 
Nazis killed his entire family, save one niece. He first proposed an Interna- 
tional Bill of the Rights of Man in a 1943 article for the Grotius Society, taking 
his cue from Churchill’s declaration that “the enthronement of the rights of 
man is one of the major purposes of the war” He expanded this treatment 
into a full-length book divided into two parts: the first contained an exhaus- 


THE HUMAN RIGHTS CRUSADE IN WORLD WAR II 99 


tive review of the historical and philosophical development of the idea of 
inalienable natural rights, the second a bill of rights with detailed commentary 
on each of its twenty articles.” These articles covered three main subjects: 
traditional civil and political liberties; state duties to provide, within their 
means, the right to work, health care, education, and social security; and, 
crucially, measures of implementation and enforcement. Lauterpacht wanted 
to create a legal instrument with definite and enforceable rights and duties 
apportioned clearly between states and citizens. Rather than proposing an 
international court with universal jurisdiction, he preferred these rights to 
be incorporated directly into the law and constitution of every nation, with 
an international monitoring body to review state practice.” In addition to 
his writings, Lauterpacht participated in several conferences and meetings 
in the United States where he criticized human rights initiatives that failed to 
propose a binding system of legal guarantees and internationally supervised 
domestic protections. 


Economic Planning and Human Rights 


The acceptance of social and economic rights by a prominent liberal jurist 
such as Lauterpacht demonstrated the changed mood throughout Europe. 
State planning, once considered the domain of Soviet bureaucrats and Nazi 
ideologues, became a standard part of Allied social and economic policies 
during the war. State intervention was critical in channeling the economy 
toward the war effort. German and Japanese success in economic planning 
had inclined many in liberal Europe toward a similar model. Britain, the 
bellwether of prewar laissez-faire, provides a telling example of this sudden 
turnabout. Starting with the crucial and life-saving public intervention of the 
government rationing system, staunchly capitalist Britain inevitably turned 
to state-controlled economic planning during the war, much to the delight 
of Keynes and his fellow welfare economists. 

When asked by the British war office in 1940 to rebut Nazi propaganda 
broadcasts on the success of their economic model, Keynes had flatly refused, 
arguing that “in my opinion, three quarters of the passages quoted from the 
German broadcasts would be quite excellent if the name Great Britain were 
substituted for Germany... . It is just what we ourselves ought to be thinking 
of doing?’”* He did agree, however, to develop research and policy briefs on 
Britain’s economic future, producing memos that advocated full-employment 
policies and constructing the first official national income statistics. This 
work led to government white papers on full employment and a national 
health service and laid the groundwork for the transformation of British 
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socioeconomic policy after the war from laissez-faire toward a welfare state. 
Keynes was also responsible for a 1941 proposal to set up an international 
clearing union that induced the British government to enter into the Bretton 
Woods negotiations of 1944, out of which arose an agreement to establish the 
International Monetary Fund and the International Bank for Reconstruction 
and Development, the World Bank.” 

Another key convert to social democracy was William Beveridge, formerly 
a loud critic of welfare capitalism. Asked by the government to undertake a 
technical assessment of social insurance, he came away from studying the 
Soviet war economy convinced that Britain needed to undertake similar 
measures: “I would very much like to see communism tried under democratic 
conditions.’”° Beveridge became an energetic champion of social security 
and employment policies within the finance and economic divisions of the 
British government. These moves toward Keynesian economics heralded 
the development of a new postwar economic consensus in Europe: “Post- 
war capitalism ... was a sort of marriage between economic liberalism and 
social democracy (or, in U.S. terms, Rooseveltian New Deal policy), with 
substantial borrowings from the U.S.S.R, which had pioneered the idea of 
economic planning””” While postwar European economies were not mod- 
eled along the lines of the Soviet Gosplan, there were increasing similarities 
between the two models. 

The convergence of legal theory and economic policy toward a welfare 
model of social democracy demonstrated a remarkable consensus after 
decades of bitter ideological struggle—almost as remarkable as the bizarre 
and short-lived political and military alliance of western democracy and 
Soviet communism.” One historian has argued that human rights and 
welfare economics represented conflicting tendencies of individualism and 
collectivism during these years: 


If one tendency in wartime thought was to stress the evils of pre-war economic 
individualism and laissez-faire and the need for greater state intervention in the 
interests of social harmony, another was to argue that the struggle against Hitler 
had revealed the importance of human and civil rights. In the legal and political 
sphere, in other words, the trend was to reassert the primacy of the individual vis- 
a-vis the state. The wartime rehabilitation and redefinition of democracy moved 
between these poles.” 


However, it seems evident that at this particular moment, individual 
rights and social welfare were seen throughout the world as complementary 
rather than competitive values, such that everyone could be guaranteed a 
certain level of well-being as a right. Certainly this is the direction toward 
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which human rights advocates were moving, even in the more traditional 
Anglo-American jurisdictions. The tensions between individual and group 
conceptions of rights or between political and social conceptions that would 
come to bedevil the human rights project during the Cold War and escalate 
into full-blown ideological confrontation were not yet apparent. Instead, 
there was a remarkable consensus on a holistic vision interlinking individual 
human rights with generalized socioeconomic welfare. 


The State Department Bill of International Rights 


Roosevelt was a hard-nosed pragmatist who believed that the victorious great 
powers were entitled to dominate the new organization, with the United 
States playing the leading role.® In planning for the United Nations, he in- 
structed the State Department to develop human rights ideas as part of the 
blueprint for the new international organization but to support rather than 
challenge his intended global hierarchy.’ He was also a former navy man and 
an enthusiastic proponent of exercising military power to enhance America’s 
global economic position. As assistant secretary of the navy in 1914, Roos- 
evelt had declared himself in favor of military expansionism: “Our national 
defense must extend all over the western hemisphere, must embrace the 
Philippines and over the seas wherever our commerce may be.’ He viewed 
human rights as supporting his vision of free trade in a liberalized global 
economy, in part as a means to enable the United States to break the British 
and European monopoly of protectionist trade with dependent territories. 
This explains the enthusiastic support of the U.S. business community for 
Roosevelt’s global aspirations, despite sharp previous differences with him 
over domestic New Deal policies. As Peter Gowan has noted, “What this 
bipartisan coalition of big capital wanted from Roosevelt was an assurance 
that international expansion would be in safe hands from the point of view 
of American business.’* 

A legal subcommittee within the postwar planning division was given 
responsibility for developing the human rights framework for the new 
organization. The State Department’s best legal minds were seconded to 
serve on the subcommittee, including Green Hackworth, legal advisor to 
the State Department; Benjamin Cohen, Roosevelt’s personal legal advi- 
sor; Durward Sandifer, later legal advisor to Eleanor Roosevelt during her 
tenure as chair of the Commission on Human Rights; Harley Notter, later 
legal advisor on UN affairs at the State Department; and Alice McDiarmid, 
who would play an important role at the 1945 San Francisco conference. The 
legal subcommittee also included James Shotwell, the veteran diplomat from 
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the Paris Peace Conference now affiliated with the Carnegie Endowment for 
International Peace, and representatives from two NGOs, the Commission 
to Study the Organization of Peace and the American Law Institute, both 
of which were actively promoting versions of an international bill of rights 
in civil society circles.** This overlap between the State Department and 
NGOs was part of a deliberate and extremely successful strategy to bring civil 
society on board at the outset in support of the postwar arrangements. 

Sumner Welles and the legal subcommittee had to reconcile a number 
of contradictions inherent in the task of drafting an international bill of 
rights. First was the need to project universal values in a global organization 
explicitly dominated by great-power politics. Second was the need to em- 
phasize individual liberty and freedom of trade within a global drift toward 
social democracy and equality. And third was the need to safeguard state 
sovereignty within the context of powerful public pressures, especially in the 
United States, for meaningful enforcement of human rights. 

As a result of these tensions, the State Department effort barely men- 
tioned economic and social rights, despite Roosevelt’s much- publicized call 
for freedom from want. It drew entirely on sources from U.S. and western 
legal traditions: the U.S. Bill of Rights, the English Bill of Rights, the French 
Declaration of the Rights of Man and the Citizen, and various constitutional 
protections.® In addition, Welles and his team referred to the declaration 
developed by the Institute of International Law—originally drafted by Man- 
delstam—which included some social rights alongside traditional political 
liberties and judicial guarantees; for example, the guarantee of equality before 
the law with respect to employment, education, and social security. The State 
Department’s 1942 declaration ultimately included sixteen articles that were 
weighted heavily in favor of due process and judicial rights, though mention 
was also made of rights to minimum standards of social welfare.*° 

Once the declaration was finalized, there was debate within the legal 
subcommittee on the issue of enforcement. The essential clash was between 
Welles, who favored some weak form of implementation measures in the 
United Nations to ensure U.S. moral leadership and provide a tool for inter- 
vention in other states, and Hull, who opposed any mention of enforcement 
on grounds of state sovereignty and was not prepared to undermine U.S. 
power in the name of soft principles of human rights. 


State Sovereignty or Human Rights? 


Human rights scholars and activists had long warned that without the 
imposition of concrete obligations on states, declarations and agreements 
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would remain mere words on paper. Yet just as nongovernmental actors 
insisted, almost with one voice, that sovereign limitations were indispens- 
able to the effective enforcement of human rights worldwide, governmental 
representatives, especially those from great powers, were loath to permit any 
encroachment on sovereign prerogatives. The attitude taken by the United 
States, the primary architect of the postwar global regime, was no exception 
and would prove decisive for the emerging human rights system. 

The issue of state sovereignty posed a direct challenge and dilemma for the 
State Department legal subcommittee tasked with addressing human rights 
issues in postwar planning. While members had been able to reach agree- 
ment on the content of rights in drafting the 1942 declaration, they differed 
significantly about the proper means of enforcement, if any.” Secretary of 
State Hull and several key advisors, especially Pasvolsky, had great difficulty 
reconciling a legal instrument on human rights with the imperatives of state 
sovereignty and domestic jurisdiction.® This was, of course, a valid concern; 
binding international law is meant to limit sovereign freedom of action. 

The legal subcommittee discussed and debated the question of how to 
assign responsibility for violations of human rights under several practi- 
cal scenarios.” Since much of the U.S. and British wartime rhetoric about 
preventing human rights abuses concerned the need to deter tyranny and 
avoid war, the international body responsible for collective security needed 
the coercive power to prevent human rights violations in the first place. On 
the other hand, for violations of a socioeconomic nature, such as extreme 
poverty, the key responsibility for the international organization would be 
to bring about humanitarian cooperation rather than forcefully impose so- 
lutions. Finally, for addressing individual grievances against the state, there 
needed to be a system for reviewing petitions and adjudicating claims. Yet 
any mechanism for enforcement, even one limited to mandating economic 
cooperation, would inevitably infringe upon a state’s domestic jurisdiction—a 
point the various private initiatives concerned with human rights protection 
emphasized repeatedly. 

The subcommittee was split between those who favored some means of 
enforcement, albeit limited, and those who rejected the concept out of hand. 
The first camp recommended that measures of implementation should be 
either included within the declaration itself or appended to it as an integral 
annex, with some even suggesting that entrance into the new organization 
of states be conditioned on signing an international bill of rights.” On the 
other side of the debate, it was argued that human rights should under no cir- 
cumstances be given express means of legal enforcement at the international 
level but rather should be issued in the form of a declaration of nonbind- 
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ing principles to guide and inspire nations to voluntarily incorporate such 
principles in their domestic legal frameworks. The debate was summarized 
in a confidential State Department memo: 


The arguments in favor of an international bill of rights are that (1) it would promise 
individuals security and freedom, which are basic human desires of direct con- 
cern to everyone; (2) it would constitute a barrier to doctrines of state supremacy 
and racial superiority which are inimical to individual rights; (3) by establishing 
a universal standard it might prevent complaints by one state against another or 
dissatisfaction by nationals who felt that citizens of other states fared better; (4) 
it might help create conditions of tranquility and well-being which are basic to 
international peace; (5) it would eliminate any necessity for protecting special 
groups, especially minorities. 

The arguments against a bill of rights are that (1) it would lack the juridical basis 
on which national bills of rights are founded, for there is no international sovereignty 
or true international government to grant or enforce individual rights; (2) it would 
mark the extension of international influence into a field which has traditionally 
been regarded as domestic; (3) it might make the protection of individual rights 
paramount to the safety of the state; (4) it would be very difficult to enforce.”! 


Closing the Door on Enforcement 


The possibility that the United States, under the influence of public opin- 
ion and in response to the horrors of the world war, might seek to impose 
meaningful human rights limitations on states was of great concern to the 
British Foreign Office, especially where the colonies were concerned. One 
official warned: 


It seems evident that ideas connected with a “Bill of Rights” for individuals and 
groups occupy a prominent place at the moment in American liberal thinking. ... 
Echoes of them appear to haunt the pronouncements of Mr. Hull and Mr. Welles 
on colonial and minority problems. There are only faint signs that the real difficul- 
ties in these proposals have been understood, viz. that they involve . . . a degree 
of interference with municipal law that no State, and certainly no Great Power, is 
likely to tolerate. It is hard to imagine the US “recognizing the rights of individuals” 
e.g. Negroes in the South “to petition the United Nations Commission on Human 
Rights” to obtain redress.” 


As it happens, British fears that the State Department was not cognizant of 
the dangers human rights enforcement posed to U.S. interests were entirely 
unfounded. Durward Sandifer, a legal specialist who would later advise Mrs. 
Roosevelt, recommended a way out of the sovereignty dilemma: agree (with 


THE HUMAN RIGHTS CRUSADE IN WORLD WAR II 105 


great fanfare) to human rights principles without accepting coercive enforce- 
ment measures, judicial review of any kind, or even specific language that 
might eventually give rise to concrete obligations. By this method, strong 
states could still promote human rights in foreign policy, pressuring other 
states to respect the same, without themselves being bound to take any ac- 
tion against interests. In a classified document, he wrote: “It is a device used 
many times in the past. States agree on the adoption of new rules of law or 
formulation of existing rules and proclaim them to the world in a formal 
international agreement. Reliance is placed primarily upon the good faith 
of the contracting parties.’ 

While there is no record that this was the approach formally adopted by 
the State Department and the U.S. government, the circumstantial evidence 
is rather strong. In the first place, the idea of a bill of rights appended to the 
UN Charter was dropped from U.S. proposals at both Dumbarton Oaks and 
San Francisco. Moreover, Sandifer himself acted as primary advisor to Mrs. 
Roosevelt, who, as chair of the Commission on Human Rights, would play 
a critical role in stripping the Universal Declaration of Human Rights of any 
implementation measures and limiting its scope to hortatory principles. 
Finally, Sandifer’s suggestion had the bureaucratic virtue of corresponding 
to the views of his boss, Cordell Hull. Referring in unmistakable terms to the 
minor role being contemplated for human rights at the United Nations, the 
secretary of state warned that “no nation should interfere in the domestic 
affairs of another, that the colonial powers should not be forced to dismantle 
their empires too precipitously, that the proposed United Nations organiza- 
tion should not be given too much power, and that the doctrine of national 


sovereignty should not be sacrificed on any altar of human rights” 


Conclusions 


Once again, history seemed to be repeating itself in equal parts tragedy and 
farce. With the existence of liberal democracy under mortal threat, the Allied 
powers had called for an ideological crusade to defeat the evil enemy, based on 
widespread popular convictions of human dignity and equality embodied in 
human rights ideas. Their appeal was successful, and nations and individuals 
joined the fight with great enthusiasm, expecting that through their sacrifices 
a better world would rise from the unprecedented carnage of modern tech- 
nological war. Twenty-six countries signed the United Nations Declaration, 
and people around the world placed their hopes in human rights as a unifying 
legal and moral framework for the postwar international order. 

As in World War I, the success of human rights principles in mobilizing 
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mass support for military victory strengthened their appeal with public 
constituencies. Civil society actors and small states were more willing and 
better prepared to fight for human rights than ever before. Especially in the 
United States, diplomatic, legal, and religious groups engaged in intense 
public discussions about the best means to effectuate genuine human rights 
protections across national and cultural boundaries. Reflecting both the 
bitter experience of the ineffectual League of Nations and the new middle 
ground created by the grand alliance of western capitalism and Soviet com- 
munism, the various efforts came together on two key issues: the need for 
enforceable legal limitations on state sovereignty and the interdependence 
of civil-political liberty and socioeconomic security. 

Such public discussions and initiatives did not, however, guarantee suf- 
ficient political pressure on the great powers to ensure that human rights 
would be incorporated in a meaningful way into the emerging new world 
order. The three victorious powers, the United States, Britain, and the Soviet 
Union, intended to establish a postwar order aligned with their ambitions 
and interests; enforceable human rights were not on the agenda. The United 
States, which invested significant resources to plan a United Nations it could 
dominate and control, envisioned a declaratory role for human rights as 
the ideological framework for international free trade and democracy but 
without enforcement mechanisms that might interfere with domestic sov- 
ereignty. Britain was willing to go along so long as its colonial interests were 
not threatened. The Soviet Union was focused on establishing its sphere of 
influence in Europe and Asia; human rights were of little concern. 

Thus, on the eve of the critical negotiations that would establish the shape 
of the new international order, it was by no means clear whether human 
rights would have any role to play or whether that role would be substantive 
or merely rhetorical. 


Human Rights Politics in the 
United Nations Charter 


e Betrayal at Dumbarton Oaks 
e The United Nations and Its Charter 
e Conclusions: The American Dream 


Betrayal at Dumbarton Oaks 


Human rights had served its purpose well, mobilizing public and state sup- 
port in the war against the Axis powers. The great powers had recognized 
the ideological value of human rights principles and sparked both public 
expectations that human rights would be the legal and moral foundation of 
the postwar order and private initiatives recommending practical measures 
for achieving this goal. At the same time, the powers had not committed to 
any specific forms of human rights recognition, protection, or enforcement 
beyond making stirring rhetorical pronouncements. When it came time 
for the Big Three—the United States, the United Kingdom, and the Soviet 
Union—to negotiate concrete postwar arrangements, human rights were 
summarily dropped from the list of core concerns. At Dumbarton Oaks, 
during a series of preparatory negotiations for the United Nations between 
the Big Three, human rights were inserted at the last minute in a single vague 
reference at the end of the document. Their ultimate resurrection at the 
United Nations, albeit in a declaratory and nonbinding form, would depend 
upon an unlikely alliance of western civil society groups, small states, and, 
crucially, the U.S. government. 


A Dictatorship of Great Powers 


By the end of 1943, with the tide of war clearly in the Allies’ favor, planning 
for the United Nations between the Big Three began in earnest. Having 
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learned the lessons of World War I, where the victorious powers had failed 
to reach prior agreements and were often at loggerheads during the Paris 
Peace Conference, Roosevelt was determined to leave nothing to chance. 
The United States served as the main organizer for a series of meetings in 
late 1943 to hammer out the contours of the new world order. These meet- 
ings addressed and resolved a number of critical security issues facing the 
proposed organization; none of them addressed the issue of human rights. 
Significantly, no states beyond the Big Three were granted access to these ne- 
gotiations, although the fate of the world, so to speak, was being determined. 
Never before had so few decided so many fundamental global issues. The 
result, as one historian of world affairs has remarked, was a global organi- 
zation completely dominated by the Big Three, centered on “a breathtaking 
dictatorship by a handful of great powers” 

In August 1943, Hull had Pasvolsky draft what became known as the Four 
Powers Agreement, a set of principles that bound the Big Four, which included 
China, to work together to establish “a system of general security”? These 
principles, which did not mention human rights, were based on the draft 
charter prepared by Welles, revised by Pasvolsky, and approved by Roosevelt 
but not shared with the other powers. On 17 August 1943, Churchill and 
Roosevelt met in Quebec and agreed to a declaration favoring “establish- 
ing at the earliest practical date a general international organization, based 
on the principle of the sovereignty of all nations”? Human rights were not 
mentioned in the declaration. At Moscow in October 1943, the foreign min- 
isters of Russia, the United States, and Britain and the Chinese ambassador 
signed a declaration reiterating the need to establish a global organization 
based not on human rights but on “the principle of sovereign equality of all 
peace-loving nations.” Roosevelt, Stalin, and Churchill met in Teheran on 
1 December 1943 to discuss postwar security arrangements; the resulting 
declaration did not mention human rights.” 

These critical meetings divided the spoils of victory and forged a peace 
of great-power hegemony. All other states and civil society groups were ex- 
cluded from deliberating on the main issues of the day—global security and 
policing, establishment of national borders and regional spheres of influence, 
respect for sovereignty and domestic jurisdiction, treatment of defeated 
nations, disposition of colonies and dependent territories. With no demo- 
cratic distractions, the Big Three were able to reach agreement on the basic 
content of the new organization. The Four Policemen—China was added at 
Roosevelt’s insistence—would have sole authority over peace and security as 
permanent veto-bearing members of a small executive council whose other 
members would serve brief rotating terms. This made intervention in the 
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domestic affairs of other states subject to the agreement of all great powers 
on the council. The global organization would be structured along universal 
centralized lines, although regional groupings were allowed as parallel but 
not competing formations. Smaller states would play no role in the urgent 
affairs of the “international community” beyond promoting economic and 
social cooperation and talking to each other in a general assembly. Human 
rights, the supposed linchpin of the global crusade against tyranny, were so 
irrelevant to these great- power negotiations that they simply dropped from 
the radar screen. 

Even after these meetings, a number of issues divided the Big Three that 
had to be worked out before other countries could be invited to ratify the 
new world order. The British were resisting U.S. proposals for a trusteeship 
council, which was intended to have more intrusive supervisory mechanisms 
than the former system of mandates, to facilitate the eventual independence 
of colonial territories. The Soviet Union, correctly anticipating that it would 
be outvoted by the much larger U.S. and European blocs, held firm to an 
absolute veto over all UN affairs, whereas the United States pushed for a veto 
on substantive security issues but not on procedural matters. There was also 
the issue of whether defeated and even neutral nations would be allowed 
to join the organization. To iron out these remaining details and resolve 
outstanding conflicts, Roosevelt authorized Hull to make final changes to 
the draft charter and plan for a major preparatory summit of the Big Three 
to be held six months later in the United States. In preparation, Pasvolsky, 
who had been elevated to executive director of the Committee on Postwar 
Programs, convened seventy meetings of various planning committees to 
draft the necessary documents and background analyses.® 

Negotiations between the great powers culminated in a series of meet- 
ings between 21 August and 7 October 1944 at Dumbarton Oaks, a former 
plantation outside Washington, D.C., owned by Harvard University. The talks 
were conducted at the technical level with foreign affairs experts negotiat- 
ing the basic agreements, which were to be signed later by their respective 
foreign ministers. Edward Stettinius, who would soon replace the ailing Hull 
as secretary of state; Sir Alexander Cadogan, British under-secretary for 
foreign affairs; and Soviet ambassador to the United States Andrei Gromyko 
headed the delegations.’ 

The delegations exchanged position papers, but only the United States 
arrived with detailed policies prepared on every aspect of the organization.’ 
The foremost historian of the Dumbarton Oaks meetings has written that 
Pasvolsky’s proposal, “which was by far the most complete and detailed 
of the three, became—albeit unofficially—the basic frame of reference for 
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building a plan of world organization”? At the conclusion of the conference, 
Hull exulted that “all the essential points in the tentative [U.S.] draft were 
incorporated in the draft now accepted by the conference”? 

The negotiations focused on establishing and finalizing details of the prin- 
ciples, procedures, and powers of the organization and its various bodies. 
Given the scope and complexity of the negotiations, there were remarkably 
few major disputes, no doubt because many issues had already been agreed 
in principle and, more fundamentally, because the power structure of the 
organization was so heavily weighted in favor of the Big Three. The Security 
Council was given authority over security matters with veto rights for the 
victorious powers. There was some debate over how these powers would 
relate to the principle of noninterference in domestic affairs, which was ac- 
cepted by all present as the basic right of states. The General Assembly, on 
the other hand, was accorded minimal authority to discuss and debate vari- 
ous social and economic issues. Roosevelt reportedly envisioned this body 
as meeting once a year for a limited time “to allow all the small nations to 
blow off steam.” Churchill echoed this sentiment later at Yalta,” explaining 
that “The eagle should permit the small birds to sing and care not wherefore 
they sang’ 

China joined the talks on 21 September, after most of the important ne- 
gotiations concerning the structure of the organization had been concluded. 
The Chinese delegation was represented by Wellington Koo, ambassador to 
the United Kingdom, who had also participated in the Paris Peace Confer- 
ence. Throughout the entire series of great-power negotiations, Churchill 
had bitterly resisted the inclusion of China, recognizing that it would line up 
with the United States on almost all issues, especially the colonial question. 
He disparaged China as a lesser power whose participation represented a 
“faggot vote on the side of the United States in any attempt to liquidate the 
British overseas Empire,” but Roosevelt would not be swayed, insisting on 
the need to strengthen the government of Chiang Kai-shek against the com- 
munist forces of Mao Zedong.” Churchill eventually retaliated by insisting 
that France be given a permanent veto on the Security Council, hoping to 
encourage the rebuilding of French imperialism and check U.S. designs on 
Indochina and North Africa.” 

In any case, the Chinese spent much of the negotiations waiting in their 
hotel rooms while the Big Three hammered out the various agreements.’° 
However, China did offer a proposal “that the principle of equality of all states 
and races be upheld,’ partly in response to racist immigration policies in 
Australia, New Zealand, and the United States.” This presented a potentially 
difficult situation, as the Allied wartime rhetoric on equality, freedom, and 
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human rights would have made rejection of such a clause highly embarrass- 
ing. It appears that the Soviets supported the proposal, and even Britain was 
willing to vote for inclusion.'* However, the United States, fearing a repeat 
of the racial equality debacle with Japan at the Paris Peace Conference yet 
unwilling to risk political opposition in the Senate, persuaded China to drop 
the proposal before it saw the light of day.” 

Another potentially troublesome issue was the fate of the colonies. The 
U.S. position envisioned transferring the mandates to a trusteeship system 
with stronger international legal protections to ensure self-government 
and eventual independence. This, of course, did not sit well with the British 
delegation. A dispute was temporarily avoided only after the United States 
withdrew the proposal because of concerns the army chiefs of staff expressed 
that implementation of the principle of self-determination under a trustee- 
ship system might jeopardize plans to establish an extensive network of U.S. 
bases on annexed and occupied islands in the Pacific.” 

The two major issues that remained unresolved throughout the Dumbar- 
ton Oaks discussions concerned the extent of the veto and individual 
membership for the Soviet republics. Pasvolsky was dead set against an 
absolute veto, fearing that the other powers could thereby paralyze the new 
organization on even minor issues. He first convinced Hull and Roosevelt 
that a limited veto was in the interest of the United States, given its clear 
global advantages in economic, political, and moral leadership as compared 
to Britain or the Soviet Union. Then he convinced his counterparts, Gladwyn 
Jebb and Arkadei Sobolev, to accept a compromise whereby the veto could 
only be used on “substantive” issues related to enforcement rather than 
“procedural” issues of peaceful settlement or general discussion.” However, 
both Stalin and Churchill rejected the limited veto, postponing resolution 
of the issue until the San Francisco conference. Stalin also insisted that all 
sixteen Soviet republics be given UN membership to balance the otherwise 
overwhelming majority of European and U.S. states: “Stalin could see the 
reality: the membership of the new organization would havea stack of states 
from the Western hemisphere brigaded under American control and another 
stack from the British empire, under UK control. So the USSR could eas- 
ily be isolated on all the bodies and committees of the new organization.” 
Recognizing that this idea could scupper the entire project in the Senate, 
Roosevelt instructed Stettinius to convey that the Soviet proposal would be 
seriously considered; meanwhile he would find a way to derail it before it 
became public.” At Yalta he convinced Stalin to accept just two extra General 
Assembly seats for Ukraine and Byelorussia. 

In the end, the basic structure of the United Nations conformed to the 
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U.S. planning documents. While it was similar to the League of Nations, 
an even greater share of power was invested in a Security Council of the 
“Four Policemen” (France was added on 7 May 1945 as a fifth veto-wielding 
power), with additional members rotating on to provide the appearance of 
global inclusion. A General Assembly of lesser nations was set up as a talking 
shop on social and economic cooperation and a number of subagencies to 
address specialized issues such as food and health, a professional secretariat 
to manage the organization, and an international court with jurisdiction to 
handle a limited set of legal disputes were also to be established.” 


Human Rights as an Afterthought 


None of the proposals submitted at Dumbarton Oaks by any of the three 
powers mentioned the concept of human rights; the work of the State 
Department’s legal subcommittee in preparing a draft bill of rights was not 
included among the preparatory materials. Once the major issues had been 
settled, Roosevelt instructed the U.S. delegation to secure recognition for 
human rights.” Benjamin Cohen, Roosevelt’s personal advisor and an ac- 
tive member of the State Department’s legal subcommittee, was tasked with 
preparing a draft human rights clause. He was particularly concerned that 
the absence of human rights would cause a scandal in U.S. civil society in 
light of Roosevelt’s own championing of the concept, not to mention public 
outrage in response to the Holocaust and other wartime atrocities.” 

Stettinius dutifully informed Cadogan that “the president attaches the 
greatest importance to the inclusion in the document of some reference to 
human rights”— perhaps an exaggeration, given the absence of human rights 
in previous great-power negotiations.” But Cadogan, worried about the im- 
pact on British dominions, was unwilling to agree without a corresponding 
reference to the principle of nonintervention in domestic affairs. Cohen 
incorporated British concerns, which in any case were shared by Washington 
and Moscow, into the first draft: 


The International Organization should refrain from intervention in the internal 
affairs of any state, it being the responsibility of each state to see that conditions 
prevailing within its jurisdiction do not endanger international peace and security 
and, to this end, respect the human rights and fundamental freedoms of all its 
people and to govern in accordance with principles of humanity and justice.” 


Pasvolsky sought to minimize its significance, explaining that in the ab- 
sence of any mechanism for international monitoring or supervision, sole 
responsibility for respecting human rights would fall on each member state 
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as an internal domestic matter. However, Cadogan pointed out that the sec- 
ond phrase on human rights contradicted the first on nonintervention and 
expressed concern that in the absence of universal agreement on the content 
and meaning of human rights, criticism might at some point be leveled at 
any member state; for example, the British empire. Gromyko, the Soviet 
delegate, opined that “the reference to human rights and basic freedom was 
not germane to the main task of an international organization.” The Soviet 
government instructed Gromyko to accept the human rights clause but 
only if fascist states were excluded from membership in the organization, a 
condition the U.S. and British delegations rejected.’ 

After lengthy negotiations and deliberations, the Soviets relented, but only 
if the human rights idea was buried out of sight “at the end of the first section 
of Chapter IX Section A para 1.’ Chapter IX dealt with “Arrangements for 
Economic and Social Cooperation,’ perhaps the fuzziest and least enforceable 
concept in the entire document. The final agreed-upon text read: 


With a view to the creation of conditions of stability and well-being, which are 
necessary for peaceful and friendly relations among nations, the Organization 
should facilitate solutions of international economic, social and other humanitar- 
ian problems and promote respect for human rights and fundamental freedoms. 
(emphasis added)” 


Despite misgivings, Britain also accepted this language. Cadogan explained 
to his superiors in London: “The Americans pressed very hard for the inclu- 
sion of... some reference to ‘human rights and fundamental freedoms’ since 
otherwise they would be subject to great criticism in the United States.” As 
another British delegate, Gladwyn Jebb, explained to his U.S. counterpart, 
Alger Hiss, “It would be farcical to give the public the impression that the 
delegates could not agree to the need to safeguard human rights”? From the 
public point of view, it would indeed have been farcical, yet it also would 
have been an accurate reflection of the negotiations, which concluded with a 
pledge to merely “promote” human rights instead of safeguarding them. In the 
legal lexicon of international agreements, “to promote” is a far weaker term 
than, for example, to safeguard, to protect, to guarantee, to fulfill, to mandate, 
or to enforce. Promotion implies little in the way of concrete obligations. 

A British historian offers a cynical, albeit realistic, interpretation of the 
belated insertion of human rights in the Dumbarton Oaks Charter: 


So it was that Roosevelt’s wish that the proposals should say something about hu- 
man rights, combined with the difficulty of finding a form of words which would 
not encourage trouble-making intervention . .. produced this vague reference to the 
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subject. It is difficult to believe that Stettinius or Gromyko imagined it was going 
Eo 


to make any difference in life. Indeed the aim was to ensure that it did no 

On the other hand, it is also possible to imagine that Roosevelt and some 
of his savvy advisors in the State Department had a more strategic goal in 
mind than simply throwing a sop to civil society actors to win their support 
for U.S. global dominance and leadership in the new organization. Human 
rights eventually proved to be a much used and, some would argue, highly 
effective ideological weapon in the U.S. arsenal. Especially once the Cold 
War heated up, human rights became one of the primary means by which 
the United States distinguished its morally superior values and leadership 
from the tyranny of the Soviet “evil empire” More broadly, in its role as a 
hegemonic power, the United States successfully deployed human rights as 
a form of “soft power” to reward friends and punish enemies without incur- 
ring the costs, risks, and exposure of more coercive forms of intervention 
and significantly, without facing a meaningful backlash for some of its own 
less savory human rights practices at home or abroad. To what extent such 
strategic and selective use of human rights was anticipated at Dumbarton 
Oaks is a matter for speculation, but there is no question that over the years 
U.S. governments have derived significant geopolitical benefits from invok- 
ing human rights in support of various policies and practices. As one human 
rights author notes: 


Western governments have consistently reaped rewards for the [human rights] 
cause and have returned to it again and again. In forties America, President Roos- 
evelt showed that it could be invoked to win domestic support for new politics 
and institutions, and to silence critics at home. In the seventies, President Carter 
used it as a national pick-me-up at a time of disillusionment and decay. And as 
Presidents Bush Sr. and Clinton have more recently demonstrated, it can provide 
a sugar coating for potentially unpalatable interventions. As these examples show, 
human rights campaigns are almost always triggered by domestic impulses within 
the most powerful nations.” 


Nevertheless, an overall reading of the Dumbarton Oaks Charter would 
not have inspired human rights proponents at the time. The three great pow- 
ers seemed intent on securing the fruits of their victory in a bloody world 
war by maintaining a firm and controlling grip on the United Nations. If the 
fundamental realpolitik principle of the new organization was great-power 
interests, its fundamental legal principle was state sovereignty and nonin- 
terference in domestic affairs. All the stirring and forceful Anglo-American 
rhetoric about a war fought to enthrone the rights of man, all the declara- 
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tions aimed at rallying other nations and peoples to fight for freedom found 
expression at the very last moment in eight words relegated to the back of 
the bus: “promote respect for human rights and fundamental freedoms.’ 


Philanthropy of the Masters 


Civil society groups and individuals in the United States that had been agi- 
tating for human rights and limitations on state sovereignty initially viewed 
the Dumbarton Oaks proposals as a fiasco and a great betrayal. Many of the 
same private initiatives that had promoted international bills of rights, on 
their own and in cooperation with the State Department, began to mobilize 
against the plan for the new international organization and expressed their 
opposition in meetings, conferences, and media appeals and through direct 
lobbying with the government.* There was much cause for concern: human 
rights had been abandoned and state sovereignty reinforced, there was no 
pretense of equality between races and nations, and only states could bring 
complaints to the Security Council or appeals to the International Court of 
Justice. Instead of a forward-looking blueprint for peace and justice, they 
saw “the crass self-interests and old politics of the Great Powers alone’’*” 
W. E. B. Du Bois described the results as “intolerable, dangerous” and ir- 
reconcilable “with any philosophy of democracy.” Expressing the disgust 
of many critics, he summed up the message that Dumbarton Oaks sent to 
oppressed nations, races, and minorities: “The only way to human equality 
is through the philanthropy of masters.” 

The State Department moved quickly and effectively to quiet the rising 
chorus of opposition on the home front. On the recommendation of the Of- 
fice of Public Affairs, a confidential decision was taken to launch a massive 
campaign to shape favorable public opinion toward Dumbarton Oaks and 
the upcoming San Francisco conference. The public relations campaign was 
directed by Archibald MacLeish, whom Roosevelt persuaded to leave his 
position of librarian of Congress, and assisted by Adlai Stevenson.” Over 
the next few months, teams of speakers organized by the State Department 
gave over 500 off-the-record briefings to professional and civic associations 
throughout the country. The State Department mailed out 1.25 million 
copies of the Dumbarton Oaks proposals, placing it on the best-sellers list. 
Prominent figures in the peace movement, such as Clark Eichelberger and 
James Shotwell, gave public lectures to promote U.S. participation in the 
United Nations, and mass-based groups including the Congress of Industrial 
Organizations, the League of Women Voters, and the Woodrow Wilson 


116 HUMAN RIGHTS FOUNDATIONS IN THE FIRST HALF OF THE 20TH CENTURY 


Foundation mobilized their members to support the State Department’s 
campaign.” 

Relying on an extensive network of contacts within the NGO community 
that had developed through previous human rights planning work, the State 
Department arranged conferences with leading organizations, promising to 
develop joint strategies to better incorporate human rights into the emerg- 
ing organization of the United Nations. The potential access to power and 
influence proved irresistible to civil society groups despite the human rights 
debacle at Dumbarton Oaks. In September 1944, fifty groups met at a New 
York conference, and on 16 October, Stettinius held off-the-record discus- 
sions with representatives from ninety-five of the largest and most powerful 
organizations—including the American Society of International Law, the 
American Bar Association, and the American Jewish Committee—under 
the chairmanship of Judge Proskauer.“ Most of the organizations agreed 
to use their considerable public voice and influence to support U.S. global 
leadership, on the condition that human rights were reintroduced as a cen- 
tral feature in the new organization. Soon these NGOs were engaged in a 
well-organized campaign to promote the Dumbarton Oaks proposals and 
rally public support in advance of the San Francisco conference.” The joint 
government-civil society public relations campaign was an unqualified suc- 
cess. By April 1945, 80 percent of the U.S. public had a positive view of the 
U.S. role in the United Nations. Dissenting civil society voices concerned 
about the seeming betrayal of human rights principles at Dumbarton Oaks 
were drowned out in the massive wave of government-orchestrated public 
enthusiasm. 

The State Department’s collaboration with civil society received another 
boost when the U.S. delegation to San Francisco agreed to issue an open in- 
vitation for NGOs to attend the conference as observers, hoping thereby to 
ensure public support for the results of the conference. Roosevelt supported 
the idea, but in addition he proposed that selected groups be invited and 
given semi-official status as consultants to the delegation. Stettinius chose 
forty-two groups to participate in the U.S. delegation. The invitations were 
made in such as way as to mislead the NGOs into believing that their own 
persistent pressure had won them inclusion in the U.S. delegation. James T. 
Shotwell, who eventually chaired the group of 102 civil society consultants, 
claimed that Stettinius was initially reluctant to accept the NGO arrangement 
until Proskauer pointed out that the organizations involved represented 4 
million votes and considerable public clout, after which time “we had no 
further trouble with the State Department.” Shotwell was not aware that 
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a decision had been taken at the highest levels of the U.S. government not 
only to cultivate NGO participation as a means to shape public opinion but 
also to encourage an exaggerated sense of NGO independence from and 
influence over U.S. human rights policy.“ 


Opposition from Small States 


While U.S. public opinion and most civil society groups were swayed to 
support the emerging shape of the United Nations, there was significant 
opposition in other countries throughout the world. Many had sacrificed 
lives and resources to the war effort. They were shocked by the results of the 
secret Dumbarton Oaks meetings and dismayed that the Big Three had not 
offered even a small gesture of consultation or respect for other views. Based 
on the Anglo-American ideological offensive, states had high expectations 
for a new world order based on democracy, freedom, and human rights.” 
Instead, the realization of great-power manipulation and abandonment of 
wartime principles prompted them to openly denounce the proposal for 
international organization. India and non-European countries protested 
the complete omission of references to self-determination or racial equality. 
Stung by their exclusion from the negotiations, New Zealand and Australia 
met in Wellington and issued a joint declaration pledging to fight for more 
powers for the General Assembly and the inclusion of explicit human rights 
provisions, especially relating to socioeconomic welfare.” Criticizing the 
Dumbarton Oaks charter, New Zealand’s ambassador to the United States 
commented: “Too much emphasis on Great Powers, too little on Assembly, 
not much real machinery for joint action. ... No adequate opportunity for 
small countries like New Zealand to exercise influence or express views. 
... No adequate machinery for securing peaceful change and economic 
justice—only words?” 

Latin American countries in particular felt snubbed and humiliated. Hav- 
ing dutifully signed the Atlantic Charter and United Nations Declaration 
and generally done whatever the United States asked of them, they were 
taken aback by the total neglect of small and medium countries, the over- 
whelming dominance of great powers, and the absence of any principles of 
human rights and equality in the plans for the new organization. Leading 
Latin American statesmen and diplomats had participated in various U.S. 
human rights initiatives, only to see their efforts ignored. Many countries 
voiced official complaints that the Dumbarton Oaks proposals trampled on 
their aspirations; Mexico even circulated a reform proposal that highlighted 
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the human rights contributions of various NGOs and individuals, including 
Mandelstam and Alvarez, and listed the specific Anglo-American appeals 
for human rights and wartime solidarity. 


CHAPULTEPEC: REBELLION OR REACTION? 


The dissatisfaction of Latin American governments found expression in an 
extraordinary meeting in February 1945 at the Chapultepec Castle in Mexico 
City, where twenty Latin American countries and a large delegation from the 
United States participated in the Inter-American Conference on Problems 
of War and Peace. They reviewed the Dumbarton Oaks proposals in details 
and introduced 150 draft resolutions urging substantial reforms, many ad- 
dressing human rights.” The Mexican Ministry of Foreign Affairs advanced 
a program of “Protection of the International Rights of Man,’ referencing 
the historical development of human rights principles and insisting that 
they be incorporated in the postwar order. Bolivia urged that the rights and 
responsibilities of individuals and nations be precisely defined and made 
part of the new international organization. Cuba submitted two detailed 
proposals for consideration, a “Draft Declaration of the International Rights 
and Duties of the Individual” and a “Draft Declaration on the Rights and 
Duties of Nations””? 

These proposals were reintroduced in San Francisco and during the draft- 
ing of the Universal Declaration of Human Rights. Latin America’s significant 
intellectual production supporting human rights is a major reason the region 
has been called “the forgotten crucible” of universal human rights." Latin 
American jurisprudence was particularly well suited to bridging cultural 
divides in human rights by linking civil and political rights with economic 
and social rights. This derived from its historical intermarriage of traditional 
Anglo-American natural rights theories with Catholic and Thomist moral 
philosophy linked to the injustices of the Spanish conquest.” With their 
dominant voting bloc, the Latin American countries would play a significant 
role in advancing human rights throughout the UN process. 

However, there was another side to the Chapultepec meeting, one rarely 
commented on by historians of human rights. Although the mid-1940s in 
Latin America were “a moment of idealistic optimism and democratic eu- 
phoria” characterized by progressive governments in states such as Mexico, 
Cuba, and Panama, idealism and democracy are relative terms.” The majority 
of Latin American governments were still repressive and right wing, hardly 
paragons of human rights virtues. There was significant support for the Axis 
powers throughout Latin America, with Argentina pursuing openly fascist 
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policies. Seven governments refused to break relations with Nazi Germany 
until the last months of the war, when Stalin laid down an ultimatum at Yalta 
that if they did not do so, they would be ineligible for membership in the 
United Nations. These and other Latin American states were more concerned 
with countering Soviet influence and repressing domestic opposition than 
with any serious implementation of human rights. 

Moreover, Nelson Rockefeller, assistant secretary of state for Latin 
American affairs, organized the Chapultepec conference for the primary 
purpose of establishing a regional security system under U.S. protection 
and hegemony. While human rights concerns were expressed in nonbinding 
resolutions, the military alliance was formalized in the Chapultepec Pact, in 
principle committing the United States to Monroe Doctrine-style defense 
against external aggression. But in practice, the U.S. goal was “to protect 
pro-American regimes from internal subversion, in exchange for US access 
to whatever resources it wanted in the various states involved”** For each 
country in the region, Rockefeller had established advisory committees 
comprised of conservative business interests such as United Fruit, Standard 
Oil, and General Electric to, in his own words, “lessen the dependence of 
Latin America on Europe as a market for raw materials and a source of 
manufactured articles”® Less diplomatically, it was understood in the State 
Department that there were “good properties in the British portfolio” and 
that “we might as well pick them up now” Rockefeller’s support for the 
right-wing political and business elite angered colleagues like Nicolo Tucci, 
head of the State Department’s Bureau of Latin American Research, who 
resigned in protest: “My bureau was supposed to undo the Nazi and fascist 
propaganda in South America but Rockefeller is inviting the worst fascists 
and Nazis to Washington?” 

The Chapultepec Pact caused considerable concern throughout the 
State Department about establishing a regional security organization at the 
very time that Roosevelt was trying to dissuade similar British and Soviet 
moves in their spheres of influence. Stettinius recognized that this would 
complicate U.S. proposals to establish the United Nations along universal 
rather than regional lines. Moreover, the delegates at Chapultepec resolved 
to establish a regional pact with strong protections for human rights and 
to that end requested the Inter-American Juridical Committee to prepare 
a draft Declaration of the International Rights and Duties of Man for the 
Americas.” This marked the beginning of regional human rights systems 
parallel to and distinct from the emerging global system. The first crack in 
the edifice of universal human rights had appeared even before the United 
Nations was a reality. 
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Conclusions 


The roller-coaster ride of human rights was on a precipitous downswing in 
the months leading up to the San Francisco conference and the founding of 
the United Nations. Human rights burst onto the international scene through 
a combination of Anglo-American wartime rhetoric and popular hopes for 
universal justice. These hopes found legal expression through an explosion 
of public discourse about human rights and private initiatives, most of which 
were based in the United States, to draft an international bill of rights. 

When the danger of war subsided, however, and the planning for peace 
accelerated, the victorious powers lost their fervor for human rights. Ab- 
sorbed by momentous decisions about the postwar division of power and the 
structure of the new international organization, they showed little interest in, 
and even significant hostility to, the idea of incorporating human rights into 
international agreement. It took U.S. pressure to overcome British and Soviet 
objections to the concept of human rights in international agreements and 
to win agreement on a vague and unenforceable phrase belatedly inserted 
at the back of the Dumbarton Oaks proposals. 

However, just as had happened in World War I, political proclamations of 
grandiose peace goals raised public demands for action in the postwar order, 
demands that would crystallize into specific proposals and interventions that 
helped alter the terms of the human rights debate. The persistent complaints 
of smaller states, especially from Latin America, made it impossible for the 
war's victors to completely disregard popular calls for human rights. In the 
end, the world would have its say in San Francisco. But the words would be 
carefully shaped, and stripped of enforceability, by the great powers—espe- 
cially the United States, which exerted control over nearly every aspect of 
the proceedings. The dream of realizable human rights would, for the time 
being, remain an unrealized dream. 


The United Nations and Its Charter 


President Roosevelt, the man who did more than anyone else to bring the 
United Nations into being, died on 12 April 1945, thirteen days before the 
start of the San Francisco conference. In the last few months of his life he had 
become almost obsessed with ensuring the success of the global conclave, 
driving himself to exhaustion in an effort to overcome last-minute objections 
by Stalin and Churchill and reach agreement on the final details. Some of 
his close advisors believed that Roosevelt was done in by “the hard, perhaps 
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fatal, trip to Yalta” that was undertaken to reassure Stalin of his commitment 
to the great-power alliance.” 

But for Roosevelt, the trip was a necessity, meant to establish the basis for 
lasting peace according to U.S. power and U.S. ideals. He had even confided 
to members of his inner circle that once the war was ended, he planned to 
leave the presidency to become the first secretary-general of the United Na- 
tions.® In his final interview, Roosevelt explained to his closest confidante 
in the media that the UN was to be his historical legacy: 


He was looking to the inauguration of the San Francisco conference as the crowning 
act of his career. This was his project. He prepared it, set the time and place of the 
meeting, speeded up the preparations in the belief that it was supremely urgent. He 
dreamed of going down in history as the president who succeeded where Wilson 
had failed in making the United States the great bastion of an armed security system 
while the forge of war was still hot enough to fuse nations together.©! 


While Roosevelt did not live to see the birth of the United Nations, his 
basic vision remained as both the animating ethic and the pragmatic operat- 
ing principle for the new organization. As with his call for Four Freedoms, 
which galvanized U.S. and global public opinion to wage a ruthless war 
to the finish based on the highest ideals of humanity, in his plans for the 
United Nations, Roosevelt showed an uncanny ability to accomplish two 
seemingly contradictory goals at the same time. His vision combined an 
appeal to universal principles of peace, freedom, and human rights with 
an organizational structure carefully planned and designed to expand U.S. 
political and economic dominance of world affairs. This remarkably effective 
“two-faced” policy is described in a recent analysis of Roosevelt’s strategic 
vision for the UN: 


In resolving its task, the Roosevelt Administration hit upon a fundamental insight: 
that international institutions could be constructed to face simultaneously in two 
radically different directions. One face would be turned in the direction of mass 
popular politics, both within the US and internationally. This would be the inspiring 
ethical face, offering promise of a better world. But simultaneously, the internal face 
of the organization could be shaped in an entirely different and indeed opposite 
way, as a framework for the power politics of the hegemon. . . . Far from being an 
attempt to escape from the realities of great-power politics, Roosevelt’s scheme 
for the UN was his way of confronting and pursuing them.” 


One of Harry Truman's first acts upon assuming the presidency was to 
assure Eleanor Roosevelt of his commitment to seeing the president’s global 
vision through to the end. He reaffirmed this commitment to top admin- 
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istration officials and refused to postpone the conference. Despite his low 
opinion of Stettinius, whom he later termed “dumb as they come . . . never 
an idea new or old,’ Truman kept him as head of the U.S. delegation to San 
Francisco for the sake of continuity. He also kept in place the entire U.S. team, 
whose members Roosevelt had shrewdly handpicked to ensure the broadest 
bipartisan support for the new organization. 

The seven-member delegation included three influential Republicans: 
Arthur Vandenberg, a senior senator and former isolationist with deep ties 
to the Republican establishment; John Foster Dulles, foreign policy advisor 
to failed presidential candidate Thomas Dewey; and Harold Stassen, a naval 
reserve office and former governor of Minnesota.“ Democrat Tom Connally, 
chair of the Senate Foreign Relations Committee, was chosen to smooth 
passage in the Senate, and Virginia Gildersleeve, dean of Barnard College, 
to act as main liaison to NGO consultants and civil society observers. This 
team would prove effective not only in negotiating the final details of the 
UN in San Francisco but, more importantly, in ensuring widespread political 
and public support for the UN upon conclusion of the conference, thereby 
preventing a repeat of the League of Nations debacle. 


The American World Charter 


High-level delegations from forty-six nations, headed by prime ministers 
and foreign ministers, gathered in the city of San Francisco to discuss, 
modify, and ratify the Dumbarton Oaks proposals for the creation of the 
United Nations.® For nine weeks, beginning on 25 April 1945, the delegates 
debated changes to the blueprint of a new international organization. It was 
an extraordinary gathering, promising a chance to remake the world—an il- 
lusory promise given that the Big Three had already constructed the global 
architecture. Over 5,000 people attended the conference: 850 delegates, 2,600 
media, 1,000 U.S. residents working at the secretariat, 300 security officers, 
and 120 translators working in five languages. Upon reaching San Francisco, 
Virginia Gildersleeve wrote of “the exaltation as every heart and mind turned 
hopefully towards the City of the Golden Gate.’ 

The San Francisco conference was, by one standard, an unprecedented 
global event, truly the first of its kind. Intensifying the trend established at the 
Hague Peace Conference fifty years ago, the international public witnessed as 
never before the daily welter of political negotiations and disputes between 
government representatives. The media was by far the largest contingent in 
San Francisco; its constant reports blanketed the globe. People followed the 
twists and turns of the conference through front-page headlines and analysis 
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of every relevant detail of the talks, and delegates were praised or damned 
for their performances in upholding national interests and pride. 

At the same time, from the perspective of history, there was an unreal 
element to this global media frenzy. Almost all major issues, including the 
fundamental structures and powers of the new organization, had already 
been resolved between the great powers in a series of open as well as secret 
agreements. All that remained was for the rest of the world to ratify the 
package after tinkering at the margins in a public show of due diligence and 
careful deliberation. In this way, the angst and drama of San Francisco was 
much ado over nothing, sound and fury signifying very little substance. 

It was impossible at the time to know the extent to which the great powers 
had already sealed various deals. On the contrary, there was an understand- 
able belief that the Dumbarton Oaks proposals could be significantly modi- 
fied to reflect the views of additional actors on the world stage beyond the 
big players once they had a forum to air their concerns and lobby for their 
interests. Despite disappointment with Dumbarton Oaks, there was hope 
among smaller nations and civil society groups that with enough public pres- 
sure and international solidarity, the postwar peace could still be constructed 
on the basis of equality and respect for human rights. In some ways this 
belief was borne out by subsequent developments in San Francisco, at least 
in the area of human rights, which did in fact undergo significant change 
and revision from the Dumbarton Oaks version. But the core structure of 
the organization and the great-power interests it reflected were to remain 
unchanged. 


Preparing the Stage for U.S. Hegemony 


It is impossible to exaggerate the extent to which San Francisco was a U.S. 
show—in the literal sense of the word. The United States funded and orga- 
nized every detail of the conference, including where the various delega- 
tions slept at night. The conference took place at the San Francisco Opera 
House, which had been remodeled by Broadway stage designers just for the 
occasion.” In the central auditorium, four golden pillars tied together with 
olive branches were built to symbolize Roosevelt’s four freedoms. The flags 
of participating nations were raised on a semicircle of pikestaffs illuminated 
by 24-hour spotlights with blue filters for cosmetic effect. The stage was 
garlanded with flowers, and specially designed maps, posters, and UN or- 
ganizational charts adorned the walls.” 

The key honorary and bureaucratic positions were also arranged to maxi- 
mize U.S. influence on the proceedings. Stettinius was named president of the 
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conference, over the objection of Soviet foreign minister Vyacheslav Molotov, 
who favored a rotating presidency between the Big Four. Molotov’s objection 
was easily overridden when Latin America voted as a bloc with the United 
States, setting a precedent that would hold for the rest of the conference. 
Alger Hiss was named acting secretary-general of the UN, overseeing the 
schedules and devising the rules of procedure for the multitude of commit- 
tees and plenary sessions. U.S. delegates dominated the proceedings, setting 
agendas, distributing relevant discussion documents, and acting as conveners 
and moderators throughout the conference. 

The mood of elegance and solemnity at the Opera House and the grind of 
constant plenaries, meetings, and caucuses were offset by a carefully planned 
strategy of wining and dining. Stettinius’s penthouse suite at the nearby 
Fairmont Hotel was the scene of both crucial secret meetings of the great 
powers and frequent social events where the delegates had a chance to mix 
and unwind. Throughout the nine-week affair, the U.S. delegation threw a 
series of lavish parties and receptions throughout the city, with dancing girls, 
musical bands, and special consignments of top-quality liquor and cigarettes 
made available through a relaxation of the rationing rules then in place.” 
Hollywood movies were shown daily at a special screening room. Stettinius 
even took the British and Soviet negotiators on a secret trip to visit “the 
fleshpots of Manhattan . . . and the stately homes of Virginia?” All of these 
perks made an enormous impression on delegates from countries that had 
suffered years of devastation and shortages. One British participant recalled 
the scene: “I had flown straight from blacked-out London into a fantastic 
world of glitter and light and extravagant parties and food and drink and 
constantly spiraling talk?” 

Even the train ride that transported delegates from the East Coast to San 
Francisco carried a propaganda message, reinforced by U.S. escorts. One 
of them, Claiborne Pell, later a senator from Rhode Island, recalled that his 
charges “were given a powerful picture of the United States. They could not 
miss the contrast with their ravaged countries, as they saw miles and miles 
of our extraordinarily productive pastures and our seemingly endless fields, 
punctuated by mighty industrial cities and prosperous towns.” 

Some of the underlying realities of U.S. society, however, could not be so 
easily covered up. Underneath the gilded facade of equality, racism was deeply 
entrenched. On the train to San Francisco, black waiters refused to serve 
Indian delegates until whites had finished their meals. At San Francisco itself, 
a vibrant symbol of U.S. progressive internationalism, the State Department 
had difficulty finding hotels to accommodate nonwhite delegations; in one 
publicized incident, seven waitresses walked out of a local hotel rather than 
serve a group of African delegates.” 
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As regards civil society participation, the United States dominated the 
conference from start to finish. NGO representatives and individual activ- 
ists constituted the second-largest contingent after journalists; some 1,500 
of them outnumbered the assembled delegates two to one.” Virtually all 
were from the United States; the dominance of U.S. NGOs in their sphere 
of influence mirrored the dominance of the U.S. government. Several 
charismatic individual voices from Asian and African colonies called for 
the elimination of imperialism and colonialism, but they were few and far 
between.” In part, this dominance reflected logistical realities, in particular 
the extraordinary difficulties of travel from war-ravaged parts of the world: 
“British and continental European organizations played virtually no part in 
the San Francisco Conference; indeed at this time foreign travel was almost 
impossible for private individuals, and in continental Europe the business 
of living occupied more attention than missionary activity:’”® 

But the disproportionate representation of U.S. civil society also reflected 
the remarkable hold on human rights discourse exerted by U.S. groups since 
Roosevelt’s call for the Four Freedoms. Simply put, U.S. initiatives, often 
incorporating input from Latin American jurists, had monopolized intel- 
lectual and legal production concerning human rights in recent years. After 
surveying U.S. civil society initiatives, one British historian commented: 
“American enthusiasm did not appear to be driven by concern over internal 
arrangements in the USA or embarrassment over the Southern States, but 
rather by religiosity and a desire to exercise moral leadership in the world?” 
The result was an outward-looking morality that sought to reform an evil 
and degenerate world while paying lip service to removing the evils closer 
to home. Of the forty-two influential civil society groups invited to provide 
consultants by the State Department, only one, the NAACP, emphasized ra- 
cial inequality within the United States. The vast majority focused on peace, 
justice, and human rights issues outside U.S. borders. 


A Massive Spying Operation 


While the delegates and observers were focused on the daily business at hand 
and the evenings of entertainment, the United States was engaged in a range 
of covert activities designed to enhance the already-considerable advantages 
of being the host nation. The extent of the spying operation has only recently 
been revealed, based on a wealth of documents declassified after almost fifty 
years in government archives, many of them still heavily redacted.* The 
overall picture is one in which the U.S. government left no stone unturned 
in its effort to shape a global organization to suit its interests. 

From an army base at the Presidio nearby the Opera House, military 
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intelligence ran an enormous and elaborate eavesdropping and code-break- 
ing operation, intercepting the communications and cable traffic of every 
participating delegation in attendance, including U.S. allies. A summary of 
these decoded messages landed on Stettinius’s breakfast table every morning, 
giving the U.S. delegation a huge advantage in ongoing negotiations. After 
the conference ended, the officer in charge of the spying operation wrote 
of his unit’s achievements: “Pressure of work has at last abated and the 24- 
hour day has shortened. The feeling in the Branch is that the success of the 
Conference may owe a great deal to its contribution’”® 

Even the artistic and logistical sides of the event were staged by U.S. in- 
telligence. The Office of Strategic Services (OSS), precursor to the Central 
Intelligence Agency, sent a huge team of artists, designers, and technicians to 
create the proper ambience from both the aesthetic and information-gather- 
ing points of view. OSS teams created the familiar UN “brand,’ a world map, 
with the United States in the center, set against a sky-blue background. OSS 
decorators designed conference credentials, badges, lapel pins, flags, and 
assorted paraphernalia, all stamped with the UN logo. OSS operatives ran 
the photocopying facilities that churned out 500,000 pages a day, a recording 
studio to memorialize the proceedings, and a team of photographers who 
snapped 3,000 pictures daily and distributed them to the assembled press. 
This comprehensive surveillance network captured, digested, analyzed, and 
spoon-fed any information of strategic value to the U.S. delegation, helping 
to ensure that the conference went according to the U.S. plan.® 

The FBI also played a surveillance role in San Francisco, keeping close 
tabs on potential subversive elements among the 1,500 representatives of 
NGOs and peace groups who attended parts of the conference. Of particular 
interest were a handful of “Negro communists,’ men like W. E. B. Du Bois 
of the NAACP, Max Yergan of the Council on African Affairs, and Ben Da- 
vis, a New York City councilman.** The FBI was particularly anxious about 
their plans to meet with delegates from Africa and Asia and “influence them 
considerably” toward decolonization—even though this was ostensibly one 
of the policy goals of the U.S. delegation itself. As a result of these concerns, 
the FBI tapped phones, used informants to gather information, and assigned 
agents to tail these delegates. 

While it is difficult to pinpoint the concrete impact of the U.S. spying 
operation, one small example illustrates the advantages of tapping into other 
countries’ confidential internal communications. The overriding concern 
of the United States was to safeguard the veto from expected challenges by 
most of the world’s nations. Intercepted cable traffic indicated that a grow- 
ing coalition of smaller powers, including several Latin American countries, 
planned to oppose the veto as a violation of “sovereign equality” that would 
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place “permanent members of the council above the law.’ France, angered 
at being shut out of Yalta, was refusing to accept the Anglo-American of- 
fer of a permanent veto and instead was leading the emerging coalition of 
recalcitrant states against great-power domination. Armed with decoded 
messages, Stettinius intensified his diplomatic overtures, exploiting differ- 
ences within the French government, and eventually won France’s acceptance 
as a member of the permanent five on the Security Council, after which the 
campaign against the veto abruptly collapsed.*° 


The Fight for Human Rights 


From the outset of the conference, the lack of human rights in the draft char- 
ter was a contentious public issue. The energy and activism that had gathered 
steam among U.S. organizations over the previous several years focused on 
San Francisco as a do-or-die moment.” From civil society, the fight for hu- 
man rights was spearheaded by the core group of U.S. NGO consultants, in 
particular five notable Washington insiders who had been involved in plan- 
ning the new organization from the beginning: James T. Shotwell, veteran 
diplomat and distinguished professor of history at Columbia University, 
who strongly believed that the UN Charter should include provisions for 
consultations between the international organization and NGOs;* Dr. O. 
Fredrick Nolde of the Federal Council of Churches, a committed advocate 
on behalf of a human rights commission;® Clark Eichelberger, who headed 
the principal citizens’ lobbying group of the American Association for the 
United Nations and worked closely with the State Department’s public rela- 
tions campaign on behalf of the UN;* and two prominent members of the 
American Jewish Committee, Judge Joseph Proskauer and Jacob Blaustein. 
Blaustein had met with President Roosevelt in March 1945 and had been 
told: “Go to San Francisco. Work to get those human rights provisions into 
the Charter so that unspeakable crimes like those by the Nazis will never 
again be countenanced by world society.” 

Among participating NGOs, Jewish and Christian groups were the most 
organized, the best funded, and most vocal, especially given the outraged 
public reaction to revelations of the Holocaust and other Nazi atrocities 
against civilians. Their focus was on promoting human and religious rights 
as well as equality and nondiscrimination. A number of proposals were 
put forward to both the assembled delegations and the plentiful media in 
attendance. The most common demands were for a commission on human 
rights to promote worldwide recognition and for an enforceable bill of hu- 
man rights to guarantee concrete protections. 

The Joint Committee of the World Jewish Congress, which represented 
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forty countries; the American Jewish Conference; and the Board of Deputies 
of British Jews submitted a memorandum calling for an enforceable bill of 
human rights that would trigger concrete state obligations on the grounds 
that “only detailed and clearly defined obligations can either be guaranteed 
or violated. ... A clearly stated catalogue of human rights and fundamental 
freedoms can guarantee their international observance, as only their enu- 
meration in a domestic act makes them effective on the national scene?” 
They purchased advertisements in newspapers throughout the country with 
a ten-point human rights statement that began with an international bill of 
rights and went on to propose rights for Jews, including the reconstitution 
of Palestine as a “free and democratic Jewish commonwealth.” An inter- 
faith group of religious forces, led by the Federal Council of Churches, the 
Synagogue Council of America, and National Catholic Welfare Council, also 
issued a ten-point pronouncement of moral principles for a just world order.” 
Point nine proposed an international bill of rights and an international com- 
mission to advance human rights and liberties. In another well-publicized 
initiative, a group of 150 prominent U.S. academics and public intellectuals, 
many of them veterans of previous human rights initiatives such as Quincy 
Wright and William Draper, signed a report calling for the UN to establish 
a commission on human rights to develop legal standards and monitor state 
compliance with them.” 

These civil society proposals for human rights found strong support among 
non-European states, especially in Latin America.” Many of these states 
had recently written human rights into their own constitutions, and their 
delegations included prominent jurists whose primary focus was to advance 
human rights. Peace and security, they argued, could be based only on the 
protection of human rights, not just traditional civil and political rights 
but also economic and social rights. Chile, Cuba, and Panama resubmitted 
the proposal for a binding international bill of rights from the Chapultepec 
conference. 

One perspective within the Big Three saw the Latin Americans’ human 
rights initiatives as hypocritical public grandstanding, given the spotty hu- 
man rights record of their own governments. A British delegate observed: 
“The Latin American jurists are, I understand, raring to ‘get a move on’ 
with a string of pious [human rights] platitudes which seem to place them 
in the vanguard of progress yet involve no enforcement of inconvenient 
standards in their home towns!”” At the same time, the great powers could 
not afford to ignore the combined pressure from NGOs and Latin Ameri- 
can countries, especially when magnified by considerable press coverage. 
After championing human rights during the war, it was one thing to ignore 
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them in secret closed-door meetings but another thing to do so before the 
eyes of the world. As one historian who observed the proceedings noted: 
“Though at San Francisco the fervor of the speeches concerning justice, hu- 
man rights and fundamental freedoms, sometimes seemed in inverse ratio 
to the practice of those making them, they represented forces which none of 
the statesmen present could ignore, since in the long run, power is a moral 


as well as physical entity.’ 


U.S. NGOs: Triumphant or Manipulated? 


It had been Roosevelt’s brainchild to invite forty-two NGOs to serve as 
semi-official consultants to the U.S. delegation with the expectation that they 
would take the lead in lobbying Congress and persuading civil society and the 
general public to support ratification of the United Nations Charter.” Once 
in San Francisco, these consultants played a pivotal role, liaising between 
hundreds of other civil society groups, representatives from smaller nations, 
and the U.S. delegation. During the first week of the conference, they orga- 
nized petitions and interventions on human rights issues and succeeded in 
focusing media and public attention on the abysmal failure of the Dumbarton 
Oaks proposals with respect to human rights. However, at first their efforts 
did not pay off with the powerful states. On the contrary, the main objective 
of civil society groups and smaller states—an international bill of rights with 
enforceable standards incorporated into the Charter—appeared to bea dead 
letter with the Big Three. As a result, there was a growing sense of frustration 
among the NGOs about the prospects for making human rights the moral 
and legal foundation of the new international organization. 

It was in this context that a fateful meeting took place on the evening of 2 
May between Stettinius and the NGO consultants. The standard history of the 
meeting portrays a great victory for the NGOs in shifting the position of the 
U.S. delegation toward greater recognition of human rights.’ According to 
subsequent accounts and memoirs written by some of the consultants, their 
spirited intervention changed the course of human rights at the United Na- 
tions.’” State Department officials attached to the U.S. delegation, probably 
Alice McDiarmid and Walter Kotschnig, had apparently warned the consul- 
tants that human rights were in danger of being lost. Virginia Gildersleeve 
met with several of them on the morning of 2 May and urged them to force 
the issue and take a stand with Stettinius.“” According to Frederick Nolde, 
“confidential remarks by delegates” convinced the consultants that “prompt 
and virtually drastic action was needed!” 

Stettinius opened the session by explaining that he had pushed hard for 
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human rights in Dumbarton Oaks and did not think that the United States 
could be any more successful in San Francisco.“ On behalf of the NGOs, 
Nolde introduced the principal shared demands of civil society: (1) human 
rights must be identified as a fundamental purpose of the organization; (2) 
member states must assume obligations of guaranteeing human rights; and 
(3) a human rights commission must be stipulated by name in the Charter. 
Judge Proskauer then rose and forcefully urged the U.S. delegation into ac- 
tion: “If you make a fight for these human rights proposals and win, there 
will be glory for all. If you make a fight for it and lose, we will back you up 
to the limit. If you fail to make a fight for it, you will have lost the support 
of American opinion—and justly lost it. In the event you will never get the 
Charter ratified?! 

Upon hearing this “eloquent appeal,’ Stettinius “rose to his feet impul- 
sively” and declared that he would ask the entire U.S. delegation to fight for 
these ideals. Walter Kotschnig later praised the consultants and credited 
them with changing the nature of the debate: “I have never seen democracy 
in action demonstrated so forcefully. . . . It is the participation we had in this 
room when Mr. Nolde first introduced the matter, which really changed his- 
tory at this point”! McDiarmid concurred, lauding the intervention of the 
NGO coalition and singling out Nolde and Proskauer as particularly effec- 
tive advocates.” Most subsequent histories of the San Francisco conference 
repeat this version of events. 

But there are a number of problems with this story. In the first place, a 
recent history of human rights concludes that examination of “the verbatim 
records of the meeting . . . [show] that things did not unfold in the way that 
was later recounted [by the consultants].” In particular, the consultants’ 
speeches were somewhat less eloquent, and Stettinius’s reaction somewhat 
less dramatic.“ Moreover, the United States had already transmitted a set 
of amendments on that same day to Britain, the Soviet Union, and China 
proposing to add human rights language in the Charter, including in the pur- 
poses of the organization." The subsequent meeting with NGOs therefore 
could not have prompted these changes. Most important, it is not plausible 
that a U.S. diplomatic strategy carefully crafted over months and years would 
simply be tossed aside after one meeting, regardless of the persuasive power 
of the NGO leaders. 

In fact, prior to the San Francisco conference, McDiarmid had drafted 
and Kotschnig had reviewed a secret State Department memo recommend- 
ing change in the Dumbarton Oaks human rights provisions. The memo 
proposed recognizing human rights as one of the purposes of the UN and 
ensuring that a commission on human rights was established in the Charter. 
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These changes, according to the memo, would advance U.S. interests without 
infringing on the principle of state sovereignty, so long as the Commission 
on Human Rights was prohibited from serving “as a court of appeal from 
national courts or a means of super-national government.”™ The fact that 
the NGO proposals so closely tracked those already approved by the State 
Department, with the notable exception of state obligations to guarantee 
human rights, indicates that the consultants “had been advised by State 
Department officials, or consultants closely involved with the State De- 
partment’s postwar planning, about what would be acceptable!” Indeed, 
several NGO consultants, including Shotwell, had served on the same State 
Department prewar planning legal committee as McDiarmid had. What 
Kotschnig referred to as an “NGO coup” appears instead to have been NGO 
co-optation: 


Government officials thus found themselves in the agreeable position of being 
exhorted by their guests to do the very thing that they wanted to do anyway. At 
the same time, the consultants were flattered into feeling personally responsible 
for the initiative. With both parties benefiting from this conceit, there was no 
reason to challenge it, and it duly became accepted as truth . . . immortalized in 
human rights histories.” 

The outcome of the meeting served U.S. interests, transforming civil 
society skeptics into enthusiastic backers of U.S. human rights proposals 
without changing the substance of U.S. policy. It also forestalled demands for 
enforceable human rights provisions, the top human rights priority of most 
NGOs prior to San Francisco. Finally, it gave the U.S delegation leverage to 
overcome resistance by Britain and the Soviet Union to inserting additional 
human rights language into the Charter. Gladwynn Jebb, a British diplomat 
involved in the great-power negotiations to establish the UN, referred de- 
risively to the naiveté of the U.S. NGOs: “We had quite underestimated the 
apparent power of the U.S. administration to delude these simple folk and to 
make them think that their objectives were achieved in the present Charter. 
I very much doubt whether 42 British groups of the same character would 
have come to the same conclusion.”"* 

In retrospect, however, it is by no means clear that the NGO coalition 
served merely to advance State Department policy.’ The inclusion of any 
human rights language seemed like a victory after the concept had been bur- 
ied during great- power negotiations over the previous year. And regardless 
of what really happened at the 2 May meeting, there is no question that the 
public pressure mobilized by NGOs helped ensure that human rights could 
not be ignored in San Francisco as they had been at Dumbarton Oaks. 
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Nonbinding Human Rights Language in the Charter 


Throughout the conference, the great powers held a series of secret and 
informal meetings, generally in Stettinius’s penthouse suite at the Fairmont, 
to develop consensus positions before presenting them in a unified front to 
the assembled nations. This strategy was designed to maximize great-power 
control during the debates and minimize the chance that differences between 
them could be exploited by smaller countries to create public controversies 
and derail progress toward a final agreement. Once it became apparent 
that human rights was a potential wedge issue and that a conference-wide 
consensus had developed in support of human rights, Britain and the Soviet 
Union softened their previous resistance to adding human rights language 
to the draft charter. U.S. proposals therefore elicited few challenges as long 
as the language stayed within the bounds of nonenforceable and vaguely 
defined hortatory standards. Thus, the standards enshrined in the Charter 
stressed recognition and promotion of human rights without empowering 
an international supervisory mechanism to interfere in domestic sovereignty 
and jurisdiction. 

The main challenge to the Big Three’s human rights strategy came from 
the insistence of Latin American countries, supported by civil society groups, 
on proposing a binding international bill of rights. With support from Cuba, 
Chile, and Mexico, Panamanian foreign minister Ricardo Alfaro put forward 
the American Law Institute’s draft bill of rights, to which he had contributed 
along with a range of other distinguished jurists. To nip this controversy in 
the bud, Stettinius announced at a press conference on 15 May, apparently 
without prior consultation, that while the idea was not feasible at the mo- 
ment, a commission on human rights could take it up later: 


I believe that when the Organization is established the Economic and Social 
Council, through the Commission on human rights, should promptly undertake 
to prepare an International Bill of Rights which can be accepted by all the member 
states as an integral part of their own system of law, just as our Bill of Rights has 
been an integral part of our system of law.'!° 

The British were initially dismayed by his statement and suspected that 
it was a sop to the Latin Americans to appease their anger at the U.S. failure 
to support recognition of the regional security arrangement established 
at Chapultepec." After discussions among the Big Three, however, it was 
clarified that the United States would support not binding measures to be 
enforced at the international level but rather a statement of principles that 
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member states could incorporate into domestic law at their own discretion. 
Eleanor Roosevelt as chair of the commission would successfully push such 
an approach on human rights during the drafting of the Universal Declara- 
tion of Human Rights. The Soviet and British delegations found the U.S. 
position acceptable,’® and the British Foreign Office recorded its guarded 
approval: “Our own attitude was to welcome the idea but caution against 
guarantees by the United Nations of all individual rights and liberties within 
each country—as opposed to undertakings by countries to observe these 
rights and liberties?!” 

Once the issue of the bill of rights was resolved, U.S. proposals for in- 
corporating human rights into various sections of the Charter, particularly 
the Preamble and Article 1 on fundamental principles and purposes of the 
organization, were accepted with little debate, first by the great powers and 
then by the entire conference.” While virtually every human rights proposal 
was forwarded by the U.S. delegation, the Soviet Union did try to advance 
its own conception of human rights, stressing social and economic issues. 
The Soviets proposed that the statement of purpose in Article 1 should 
recognize “the promotion and encouragement of respect for human rights 
in particular the right to work and the right to education and also for funda- 
mental freedoms for all without distinction as to race, language, religion, or 
sex” (emphasis added).’”! However, at a meeting of the four powers it was 
agreed that all the Charter articles mentioning human rights would remain 
general and undefined without reference to specific rights. Article 1 on the 
purposes of the UN therefore dropped the right to work and to education 
while retaining the general language; the Preamble to the Charter requested 
all members to “reaffirm faith in fundamental human rights, in the dignity 
and worth of the human person.” 

Including the Preamble and Article 1, human rights were mentioned seven 
times in the United Nations Charter. Article 13(1)(b) empowered the General 
Assembly to promote cooperation in the realization of human rights and to 
initiate studies and make recommendations “assisting in the realization of 
human rights and fundamental freedoms for all, without distinction as to 
race, sex, language or religion” Article 55 provided that all member states of 
the United Nations should “promote universal respect for, and observations 
of, human rights and fundamental freedoms for all” Article 62(2) empowered 
the Economic and Social Council “to make recommendations for the purpose 
of promoting respect for, and observance of, human rights and fundamental 
freedoms for all”; Article 68 mandated it to establish a commission to promote 
human rights; and Article 71 instructed it make suitable arrangements for 
consultation with NGOs. 
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Colonialism and Self-Determination 


Beyond these specific articles, the main human rights issue confronting the 
delegates at San Francisco concerned the equality of races and the interlinked 
colonial question. China picked up where it had left off at Dumbarton Oaks, 
this time buoyed by strong support from small states and civil society groups, 
partly in return for the backing it had given on human rights issues." What 
changed the equation was the unequivocal support announced by the Soviets, 
who no doubt hoped to win accolades in a setting in which they were often 
isolated and outvoted. 

The British fought hard against any mention of the right to self-deter- 
mination and any establishment of supervisory mechanisms to monitor 
developments in the colonies.” Colonial powers—Britain, France, Australia, 
Belgium, the Netherlands, New Zealand, Portugal, South Africa, and the 
United States (in relation to military bases on Pacific islands)—did not want 
an international organization to oversee independence for former colonies 
and were determined to sidestep the issue of self-determination and racial 
equality. U.S. NGOs suchas the NAACP urged the U.S. delegation to support 
independence for all colonized peoples; Stettinius replied that the idea was 
legitimate only for peoples he considered capable of exercising it.’ 

In the end, the U.S. brokered a compromise: the Charter would recognize 
“the principle” of equal rights and self-determination, but mechanisms for 
giving effect to this principle would be referred to a Trusteeship Council 
that was chaired by Peter Fraser of New Zealand and under the effective 
domination of Britain and the United States.” 

The Trusteeship Council drafted several position papers in which the 
rights of colonized people were left vague and subject to the control of the 
colonizers. For example, the colonial powers “accepted the general principle 
that it is a sacred trust of civilization to promote to the utmost the well-being 
of the inhabitants of these territories ... [and] to develop self government in 
forms appropriate to the varying circumstances of each territory.’!”° These 
positions were incorporated into Chapter XI of the Charter, the Declara- 
tion Regarding Non Self-Governing Territories, which recognized neither 
human rights, rights of equality, nor the right to self-determination. As one 
historian notes, the declaration was “expressed as a voluntary statement by 
the colonial powers, imposing no obligations on them, and conferring no 
rights on the organs of the United Nations.”!” Even in territories placed under 
trusteeship, an exception was made under Articles 82 and 83 for designated 
“strategic areas” to be supervised by the Security Council directly; thus the 
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U.S. Army Chiefs of Staff were able to develop their Pacific island bases as 
fortress colonies without having to either annex them or open their gover- 
nance to external scrutiny.” 


The Domestic Jurisdiction Clause 


The most important human rights development in the Charter had nothing 
to do with rights themselves but rather with the protection afforded to states 
by Article 2(7): “Nothing in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state” This simple phrase, which provoked the most bitter 
and protracted negotiations of the entire conference, did more to limit the 
scope and application of human rights than any other.’” The limited appli- 
cation of nonbinding human rights language in the Charter was reinforced 
by this legitimization of the principles of sovereignty and nonintervention 
in the domestic affairs of sovereign states." As one analyst noted, “What 
the sponsoring states sought was to retain the emphasis on human rights 
demanded by public opinion while ensuring that the new principles of uni- 
versal human rights did not interfere with a return to normal international 
politics”?! 

International jurists such as Hans Kelsen and D. J. Llewelyn Davies ob- 
served that the domestic jurisdiction clause essentially limited international 
law even more stringently than the article included in the Covenant of the 
League of Nations.’ Moreover, its prominent placement in Chapter I made 
it clear that it applied to all provisions within the Charter. Kelsen noted that 
it would be impossible to fulfill the functions of Articles 55 and 56 (on hu- 
man rights and economic and social cooperation) without intervening in 
domestic matters.!* In fact, the principle of noninterference in domestic 
affairs was hardly compatible with many of the proposed functions of the 
United Nations. 

Despite the controversial nature of the domestic jurisdiction clause, 
most delegations ended up supporting it. One historian notes, “One way 
or another, the major powers and many of the lesser powers were united in 
wishing to have a Charter that clipped the wings of the new organization.”!* 
China and France led a coalition of states that preferred to empower the UN 
to intervene in support of human rights, but they could not command a 
majority. Most small states, championed by Australia, insisted on a restric- 
tive clause to limit the possibility of great powers meddling in their affairs." 
Even Latin American states supported this interpretation, notwithstanding 
their vocal support for human rights. The big powers likewise agreed with 
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the policy of maintaining control over internal affairs without the possibility 
of international scrutiny and intervention. In “an unholy example of Soviet- 
American solidarity,’ John Foster Dulles was chosen to present the position 
of the Big Three." After listening to a number of countries criticize the 
domestic jurisdiction clause, he made it clear that the clause was America’s 
price for participating in the cooperative elements of the UN that required 
resources and financial contributions: “If it is rejected, we shall be forced to 
reexamine our attitude toward increases in the economic and social activi- 
ties of this organization”? 

By confining the potential of human rights to the straitjacket of domestic 
jurisdiction, the United States planted a contradiction deep in the purpose 
and functioning of the new organization. As a historian of U.S. human rights 
policy has observed, “The United States thus contributed substantially to the 
creation of basic inconsistency between the ambitious goals of the UN and 
its capacity to give effect to them, a source of much unjustified subsequent 
criticism of the UN for ‘failure to act’ in a wide range of issues”?! As W. E. B. 
Du Bois pointed out, the priority placed on protecting national sovereignty 
and the corresponding lack of human rights enforcement meant that the 
United Nations could not prevent another Holocaust, even though, in the 
public imagination, that was one of its primary reasons for being.’ 


Conclusions: The American Dream 


At first glance, the UN Charter marked a dramatic improvement over the 
Dumbarton Oaks proposal. The great powers had been able to ignore public 
pressure for human rights enforcement during their secret negotiations to 
shape the postwar order. The situation changed under the media glare at 
the founding conference of the United Nations, especially given the new 
organization’s ostensible mandate to pursue peace and justice. Persistent 
advocacy efforts by small states and civil society groups succeeded in focus- 
ing global attention on the need to incorporate human rights into the new 
world order. Human rights were recognized multiple times in the text, and 
a commission was established to draft an international bill of rights. The 
United States, as the driving force behind the entire conference, played a 
crucial role in winning British and Soviet approval of these changes while 
at the same time forestalling more radical demands for enforceable rights.” 
The words of Archibald MacLeish, well-known poet and State Department 
front man for the publicity campaign to support the UN, appeared to be 
prophetic: “There are some who will say that the liberation of humanity, the 
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freedom of man and mind, is nothing but a dream. They are right. It is. It’s 
the American dream” 

A few activists, in particular those whose agenda focused on racial equal- 
ity and decolonization, were dismayed by the results of San Francisco. The 
NAACP and allied groups, which had invested significant time, resources, 
and hopes in using the global forum to highlight the evils of entrenched rac- 
ism inside the United States and internationally, were bitterly disappointed 
at the outcome.’ To no avail, they criticized the failure to dent the vastly 
unequal power relations operating both between states and within their 
borders. Rayford Logan, civil rights activist and chair of the history depart- 
ment at Howard University, characterized the human rights articles in the 
Charter as a “tragic joke?!“ 

But these were minority voices. Just as Roosevelt anticipated, the NGO 
consultants were thrilled with the role they had played in establishing the 
organization and fanned out across the country to spread the good news. 
They generally found enthusiastic and receptive audiences. However, some 
observers noticed the gap between rhetoric and hopes for a new human 
rights regime; after a rousing performance by Proskauer before a civil society 
gathering in New York, one critic observed that “Judge Proskauer glossed over 
the fact that most of the Human Rights provisions of the Charter are in fact, 
permissive, not mandatory.” This crucial problem also troubled Frederick 
Nolde, who, even though he strongly supported the Charter, worried that 
its human rights language “leaves unanswered two very crucial questions: 
It does not say what human rights shall be sought; nor does it say how they 
shall be promoted.”"* 

These were glaring omissions in what was considered to be the ideological 
foundation of the new world. The failure to define the content or meaning of 
human rights raised a number of questions and uncertainties. Were human 
rights actual rights or mere aspirations? Were they rights of individuals or 
groups or both? Did they imply any concrete duties or obligations or confer 
any specific advantages to the intended holder of the rights? Were they to be 
realized at the domestic or international level? Did they include economic, 
social, and cultural rights? And what limits, if any, did recognition of human 
rights in the UN Charter impose on state sovereignty and jurisdiction? 

On the crucial issues of structure and power, the final shape of the 
UN —with its dominant Security Council overshadowing the General As- 
sembly and Secretariat—closely resembled the Dumbarton Oaks proposals 
forged by the Big Three according to Roosevelt’s vision of a U.S.-dominated 
global system.’ Led by the great powers, the consensus of nations at San 
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Francisco insisted on retaining a shield of sovereignty against intervention in 
domestic affairs and rejected a human rights system in which they might be 
held accountable to the demands of their peoples or subject to international 
supervision. As a result, the domestic jurisdiction clause, Article 2(7), was 
enshrined in the UN Charter as the underlying legal principle of the postwar 
order, thereby undercutting the primary purpose of human rights efforts. 
This prompted one author to bluntly dismiss the “delusions” of the NGO 
cheerleaders for the United Nations: 


Because they wanted to believe that San Francisco heralded a brave new world of 
human rights, they shut their eyes to the realities of power politics. Instead of see- 
ing the United Nations for what it was—a security organization run for and by the 
world’s most powerful states—they saw it for what they wanted it to be: a vehicle 
for the advancement of the rights of the disenfranchised and dispossessed.!*” 


Part 2. Establishing the UN 
Human Rights Framework 


This section examines the building of the human rights foundation at the 
United Nations. The critical story is how it came to pass that the primary 
task of the Commission on Human Rights—the drafting ofa single, enforce- 
able bill of human rights—turned into a twenty-year project that produced 
three separate documents: the Universal Declaration of Human Rights, the 
Covenant on Civil and Political Rights, and the Covenant on Economic, Social 
and Cultural Rights. The fragmentation of the bill of rights and the separa- 
tion of the powers of promotion and protection at the UN set the stage for 
human rights to develop as a universally recognized set of international law 
principles but without the enforceable duties that are central to an effective 
legal system. 

Chapter 5 focuses on the formation of the Commission on Human Rights, 
the great-power rivalries that defined its proceedings, and its fateful decisions 
not to accept individual petitions and not to draft a single bill of rights. The 
CHR began its work in a glare of publicity and high expectations; the world 
placed immense hopes in the formation of an effective human rights regime 
to prevent a recurrence of the recent horrors of war. However, one of the first 
decisions of the Economic and Social Council (ECOSOC), which oversaw 
the CHR, was that its members should be government representatives rather 
than independent experts, thereby ensuring a high degree of politicization 
at the outset of the human rights project. The eighteen members included a 
number of extremely prominent personalities, foremost among them Eleanor 
Roosevelt, widow of the American president, who was elected first chair of the 
commission and exerted significant influence over its proceedings. In general, 
the United States played a predominant role due to its geopolitical power as 
well as the priority the State Department gave to shaping the human rights 
agenda. In contrast, the United Kingdom’s representatives were lackluster 
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and ineffective, and the Soviet role was largely obstructionist once it became 
clear that the American vision of individual rights would win the day. 

The first key decision of the CHR was to declare its lack of power to 
receive and review any of the thousands of petitions alleging human rights 
abuses that flooded into the UN from individuals and groups around the 
world. Many members wanted to take action in response to the enormous 
public expectations surrounding human rights, and international jurists also 
urged concrete implementation measures. But the United States and Soviet 
Union joined forces to reject such pressures, leading the CHR to adopt the 
“no power doctrine’ As a result, the United States was able to quash a public 
effort by leading NGOs to raise the mistreatment of American blacks as a 
human rights issue before the commission. 

The United States and Soviet Union were at ideological loggerheads on 
most human rights issues. However, they combined forces to ensure that there 
would be no implementation measures of any kind at the international level 
and that efforts to establish enforcement would either be rejected outright 
or postponed for future consideration. Superpower opposition was crucial 
in overcoming a strong consensus, in both the CHR and the public at large, 
for adopting a single binding bill of rights. Instead, the bill was fragmented 
between a declaration of moral principles, a binding legal treaty, and measures 
of implementation. Working groups of the CHR were established to develop 
each of these three areas. However, the working group on implementation 
disbanded after several years of proposing various measures, including a 
human rights court and a human rights attorney general, without getting 
them past the full commission. 

Chapter 6 reviews the politics of drafting the Universal Declaration of 
Human Rights. It is an irony of history that the UDHR has gained the repu- 
tation of expressing the unanimous consensus of the international commu- 
nity concerning fundamental moral principles, for its drafting history was 
fraught with ideological rivalries, practical disagreements, power politics, 
and numerous compromises. Yet given the differences between states, it was 
no mean feat to reach agreement in just two years. The source materials for 
the early drafts of the Universal Declaration were exclusively western, and 
the overall paradigm was based on the western model of individual rights. 
Soviet efforts to emphasize the role of the state as guarantor and provider of 
rights were rejected, although the Soviet bloc and Latin American countries 
did join forces to ensure that economic and social rights also had a place in 
the document. 

The great powers defeated a number of rights promoted by the majority. 
For example, the United States and Britain worked together to undermine 
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the right to rebellion, even though it was recognized in previous human 
rights statements as a fundamental safeguard against tyranny. Similarly, 
Anglo-American opposition prevented acceptance of minority rights and the 
right to self-determination; colonized nations were not members of the UN 
and therefore had no say on these matters. Economic and social rights were 
recognized, but after a bitter debate they were placed in a subordinate posi- 
tion within the UDHR. While the reputation of universality is belied by this 
historical record, the General Assembly resolution passed without a negative 
vote, testifying to the ideological power of the human rights concept and 
its mass public appeal. Eight countries, including the Soviet representatives, 
voted to abstain despite being openly hostile to the human rights philosophy 
expressed in the UDHR. Today these critics of the Universal Declaration are 
submerged within its image of unanimous support. 

In Chapter 7, we describe the continuing withdrawal from universality 
through attempted limitations based on federalism, colonialism, and the 
procedure of reservations. This trend culminated in the fragmentation of 
the human rights regime into separate covenants with weak reporting and 
monitoring mechanisms. By the 1950s, the Cold War had heated up; the 
Soviet Union was increasingly hostile to human rights initiatives, and the 
United States had abandoned its previous commitment to human rights, in 
part because the McCarthyite right wing viewed the idea of international 
treaties with suspicion. As a result, progress in developing the human rights 
regime ground to a halt, regaining momentum only in the 1960s and 1970s 
with the increased UN membership due to decolonization. 

The United States and several other federal states, notably Canada and 
Australia, sought to introduce a clause denying the application of human 
rights treaties to constituent states within a federal system unless they too 
ratified the treaty. This was strongly opposed by the majority of UN members 
on the grounds that it was a legally fallacious argument that would undermine 
the universal foundation of human rights. A similar argument put forward by 
the United Kingdom and France sought to limit the applicability of human 
rights in their colonies. Both the federal and colonial clauses were eventually 
defeated after years of protracted debates. 

The biggest debate centered on whether there should be one or two 
covenants. While the UDHR included both civil and political rights and 
economic, social, and cultural rights, the United States and its western allies 
were unwilling to accept the latter rights in a binding treaty, arguing that they 
were not immediately realizable rights susceptible to judicial enforcement. 
The Soviet Union and most developing countries were unwilling to separate 
the two. In the end, it proved impossible to impose a single covenant over 
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such powerful opposition; the two were separated despite common language 
about to the “indivisibility and interdependence” of all rights. Economic and 
social rights were not given any mechanisms of enforcement. The committee 
that was established to review state reports on civil and political rights had 
only minor powers, mostly to engage in dialogue with state parties. Thus, 
the fragmentation of the human rights idea was accompanied by a complete 
neglect of implementation. There would be no meaningful impact on people’s 
lives until a human rights movement based on civil society activism arose in 
the 1970s and 1980s to challenge gross abuses of human dignity. 


Laying the Human Rights Foundation 


e Human Rights: An Unparalleled Undertaking 
e America Takes the Lead 

e Petitions: The Case for Individual Complaints 
e Interlude: The African American Petition 

e The Call for a Single Bill of Rights 

e The Fragmentation of the Bill of Rights 


Today we are accustomed to the idea that human rights serve as an ideologi- 
cal battleground highlighting differences as much as commonalities between 
individuals, nations, and cultures. But in the unique atmosphere after World 
War II, it appeared not just desirable but feasible to push for a global order 
based on universal human rights. People expected and demanded change. 
With the unconditional surrender of the Axis powers, the victorious gov- 
ernments seemed willing and able to overcome ideological differences and 
establish a new international order. The Cold War was still a few years away. 
The general policies of the western democracies and the Soviet Union, even 
on matters of state intervention in social and economic affairs, were not 
incompatible. The United States and the United Kingdom had moved sig- 
nificantly toward welfare economics and recognition of social and economic 
rights. The Soviets had abandoned calls for global revolution in favor of a 
focus on rebuilding their war-torn economy and establishing a security zone 
in Eastern Europe—with tacit acceptance by the western democracies. From 
any perspective, conditions for states to establish human rights protections 
had never been more favorable. This is why the story of the Commission 
on Human Rights and its drafting of the Universal Declaration is as much 
about opportunities missed and hopes betrayed as about the triumphant 
emergence of the modern human rights regime. 

The Commission on Human Rights has faced a drumbeat of criticism 
in recent years as being too large, too unwieldy, and too politicized to 
take meaningful action in support of its ostensible mandate. On 15 March 
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2006, the General Assembly voted overwhelmingly to replace it with a new, 
streamlined Human Rights Council. At the time of its creation, however, the 
CHR was a model of bureaucratic efficiency and played an indispensable 
role in creating the basic instruments of the modern human rights system. 
Allimportant decisions—what rights to recognize, how to prioritize rights, 
whether to establish enforcement mechanisms—fell within the commission’s 
purview. While in principle its decisions were subject to review and approval 
by ECOSOC! and the General Assembly as a whole, in practice the CHR had 
tremendous discretion to shape the form and content of human rights.” The 
initial decisions taken by its eighteen members would create the framework, 
set the tone, and circumscribe the discourse within which the idea of human 
rights would develop over the next half-century.’ In this context, what was 
not done often had greater consequences than what was done. For example, 
U.S.-Soviet agreement to reject human rights enforcement measures and 
the U.S-British agreement to omit the right to self-determination and the 
right to rebellion had a decisive influence on the shape of the human rights 
system. Such decisions about which human rights ideas to recognize and 
pursue and which to drop or postpone, though often taken quickly at the 
behest of the CHR’s most powerful members, would assume far greater 
historical significance than the intense and lengthy negotiations over the 
text of particular articles. 

Given the intense global interest in human rights, numerous outside 
interests sought to influence the workings of the commission. Civil society 
organizations, private initiatives, and individuals turned their attention to 
the UN as the hope for establishing a new system of international morality.* 
The energy and enthusiasm during the war years to establish the concept of 
human rights now turned to more practical questions of implementation: 
How were human rights to be incorporated as meaningful standards into 
the new international organization, and what could be done to remedy past 
and ongoing violations? The idea of an international bill of human rights 
received particular attention. The UN Secretariat staff noted that as of 1946, 
it had received twelve different draft bills of rights, all from western repre- 
sentatives.” These included drafts submitted by the delegations of Panama, 
Chile, and Cuba and the American Federation of Labor as well as private 
drafts from Hersch Lauterpacht of Cambridge University, Alejandro Alva- 
rez of the American Institute of International Law, Rev. Wilfrid Parsons of 
the Catholic Association for International Peace, Prof. Frank McNitt of the 
faculty of Southwestern University, and H. G. Wells.° 

In addition, even before the first official meeting of the CHR, the Secre- 
tariat had received thousands of individual petitions from around the world 
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alleging violations of various kinds and pleading for redress.” The common 
assumption behind these external interventions was that the CHR would be 
empowered, or rather would empower itself, to address the most pressing 
human rights issues of the day. This assumption turned out to be mistaken. 
The CHR avoided, or more accurately postponed, the urgent question of how 
to put the human rights idea into operation. And as often happens when a 
specialized committee is entrusted with important matters, public interest 
and involvement faded over time, especially once the bureaucratic routines 
and formal political channels of the commission’s daily workings became 
established. In the end, the most important issues of universal human rights 
were decided by a handful of governments and their appointed representa- 
tives. The public had no opportunity for input. 

Conventional history lauds the commission's crowning glory, the Uni- 
versal Declaration of Human Rights, as a milestone of global cooperation 
and achievement.’ But this account masks a more telling failure. Under the 
dynamic leadership of Eleanor Roosevelt, the CHR took a series of actions 
that resulted in the progressive fragmentation and weakening of the human 
rights idea. Very early on, the commission declared that it had no power to 
receive and act on individual petitions until an effective mechanism could be 
agreed upon and established.’ Such a mechanism would not be established 
for twenty-two years, and then in a weak form.'° More important, the CHR 
made the fateful decision not to adopt a single legally binding bill of rights in 
the form of a multilateral treaty with state obligations—an approach favored 
by virtually every significant human rights proposal on record. Instead, the 
bill of rights was divided into three separate components, each proclaimed 
to be an integral pillar of the larger human rights edifice: a broad declara- 
tion setting out principles acceptable to most governments, a legally binding 
convention with specific state obligations, and, finally, a separate instrument 
spelling out means of implementation." 

The separation of principles, rights, and remedies cast a long shadow over 
the human rights project and undermined its legal character and capacity. 
Indeed, it proved disastrous to public hopes for an effective human rights 
system capable of providing redress at least for the worst violations. While 
the first component, the UDHR, was completed within two years, the accom- 
panying human rights convention took twenty-eight more years to come into 
force, during which time it was further fragmented into two treaties—civil 
and political rights, championed by western states, and economic, social, and 
cultural rights, supported, albeit less forcefully, by Third World states and 
the communist bloc and therefore given an inferior legal and political status 
in the UN system.” The third component of the bill of rights, measures of 
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implementation, proved to be weaker still, as the United States and Soviet 
Union joined forces to block enforcement. As a consequence, the interna- 
tional law of human rights has from its inception focused more on rhetoric 
promoting a common standard of achievement than on meaningful legal 
protection for people facing violations of their human dignity. 


Human Rights: An Unparalleled Undertaking 


Before the CHR could take ownership of the human rights idea, Latin 
American states made one last attempt to attach a bill of rights to the UN 
Charter itself. At the first session of the General Assembly, held in London 
in January 1946, Dr. Richard J. Alfaro of Panama reintroduced the proposal 
for immediate adoption of a bill of rights in both the First Committee (po- 
litical) and Third Committee (social, humanitarian, and cultural). The idea 
enjoyed significant support among member states, but the U.S. delegation, 
led by Eleanor Roosevelt, and the British delegation forcefully argued for the 
issue to be sent directly to the Commission on Human Rights.'* The Soviet 
Union similarly opposed the immediate enactment of a bill of rights. The 
Latin American maneuver received good publicity but had no chance of 
winning the day. As expected, the General Assembly decided not to review 
the substance of the human rights proposal, instead relying on procedural 
grounds to avoid a vote and refer the matter to ECOSOC, requesting that it 
be sent to the CHR for further consideration and deliberation. 
Membership in the commission itself was another critical preliminary 
issue whose outcome would help to determine the shape of human rights 
at the UN. The preparatory committee established by ECOSOC, which 
included such prominent future members as Eleanor Roosevelt and René 
Cassin, had recommended that the CHR be composed of independent experts 
unattached to their respective governments."* This reflected the influence 
of civil society pressure; the goal was to shield the bill of rights from undue 
state interference. While independent experts would have been subject to 
political pressure, they would not have answered directly to their respective 
foreign offices. At the first meeting of ECOSOC, the great powers rejected 
this recommendation and decided instead to appoint government represen- 
tatives from the five permanent members of the Security Council as well as 
thirteen additional members from different regions of the world.” John P. 
Humphrey, the influential first director of the Human Rights Division of the 
UN Secretariat, felt that this decision made political sense, on the grounds 
that “there would be no point in preparing texts which would not be accepted 
by governments”! However, this simple procedural change provided a high 
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degree of government control over the daily workings of the CHR and ensured 
that state concerns would predominate as the basic contours of the human 
rights system were established. It also marginalized the role of civil society 
groups and individuals, as predicted by a prominent jurist at the time: 


If the United Nations is to draft a charter of human rights that drafting in its final 
stages must be an act of government. But the very nature of rights is that they are 
claims on the part of individuals that they should have liberty not only from other 
individuals but also from the state to act in the manner indicated by any particular 
right. That the Economic and Social Council should so arrange its constitutional 
procedure that the individual as distinct from the state should take no part, or 
only a minor part in it, should have no constitutional opportunity of asserting his 
rights against encroachment by governments, would seem to be a most unfortu- 
nate break in historic tradition. .. . The problem of individual rights has thus been 
prejudiced from the outset.!? 


The first session of the commission was held in an abandoned gyroscope 
factory at Lake Success, New York, between 27 January and 10 February 1947. 
Humphrey described the mood of excitement at the opening session: 


All the visitors’ seats in the Council chamber were occupied when the session 
opened. The importance which governments attached to the commission was 
manifested by the quality of their representatives, many of whom were also play- 
ing or would later play important roles in the General Assembly and the Security 
Council. Two of them, Charles Malik and Carlos Rómulo, later became presidents 
of the General Assembly.”° 


At the same time, the CHR meetings were anticlimactic in comparison to 
the gathering in San Francisco. Gone were the large crowds, the klieg lights, 
and the constant stream of journalists and publicity. While human rights still 
attracted media interest, most of the CHR’s work took place behind closed 
doors through mundane meetings of various subcommittees and working 
groups and endless revisions of text. The task of drafting an international 
bill of rights was nonetheless a staggering responsibility for all involved. The 
weight of public expectations coupled with the constant political scrutiny 
of member states, in particular the great powers, weighed heavily on com- 
mission members. Humphrey emphasized the enormity of the task: “What 
the United Nations is trying to do... has no parallel in history. We are at- 
tempting nothing else than to define and regulate the relationship between 
the individual and Society, a problem that has puzzled mankind since Old 
Testament times and before.” In a similar vein, Assistant Secretary-General 
Henri Laugier, the most senior UN official to have oversight responsibility 
for the CHR, expressed the following sentiments as he convened the first 
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meeting: “No one part of the action undertaken by the United Nations to 
make peace more secure had more power or a wider scope than this. The task 
of the Human Rights Commission amounted to following up in the field of 
peace the fight which free humanity had waged in the fields of war’ 


America Takes the Lead 


Of the eighteen states represented on the CHR, some were more equal 
than others. Just as the great powers had created the United Nations as a 
“breathtaking dictatorship” that enshrined their status as global enforcers, 
they also used their influence to dominate from the outset the proceedings 
of the CHR and how it would define human rights. But whereas the great 
powers had agreed on the basic structures and authorities of the UN, they 
had major differences over the scope and purpose of human rights. 

The fact that almost all these disagreements were resolved in favor of 
the U.S. position cannot be explained on the basis of geopolitical power 
alone. America emerged from World War II as the dominant global power, 
due both to its geographic distance from the devastation in Europe and its 
enormous economic capacity, but its power was balanced by the British and 
Soviet empires.” Britain still maintained extensive colonial holdings and 
influence over the independent Commonwealth countries and enjoyed the 
residual prestige of having been the strongest empire over the past several 
centuries. The Soviet Union possessed formidable military power and held 
sway over half of Europe. That the influence of the United States on the hu- 
man rights project far overshadowed that of Britain and the Soviet Union can 
also be attributed to the priority the State Department placed on planning 
and working toward a successful outcome and on the personal strengths of 
the U.S. representative. 

In essence, the United States hit the jackpot with Eleanor Roosevelt. She 
was the widow of an American hero who had steered the country through 
the Great Depression, united the population behind the war effort, and 
spearheaded the establishment of the United Nations. Yet she was impres- 
sive in her own right—an elegant figure of world renown and an articulate 
advocate of human rights whose regular newspaper columns reached millions 
weekly.” She was popular with other members of the commission and was 
duly elected as chair for the first six sessions, from 1947 to 1951, the period 
when the Universal Declaration was drafted and the most important deci- 
sions about the shape of the human rights system were taken.” 

As chair she could guide the discussion by recognizing or not recognizing 
particular speakers at critical moments—an advantage she exploited to its 
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maximum, leading a British official to deplore her penchant for using “her 
position of chairman to try to force through American ideas with the result 
that we have to be constantly on guard”” Despite her political bias, criticism 
of Mrs. Roosevelt was rarely heard at the CHR, outside of the communist 
delegates, with whom she was consistently at loggerheads. Charles Malik, 
the commission’s rapporteur, expressed a common feeling of gratitude for 
her leadership, maintaining that he “didn’t see how they could have accom- 
plished what they did without her””’ 

Mrs. Roosevelt cultivated the support and friendship of other members 
through personal invitations and used these connections to advance the hu- 
man rights agenda of the United States. Her charisma was such that the State 
Department came to count on her behind-the-scenes persuasion to line up 
votes. Durward Sandifer, her main State Department liaison throughout her 
tenure with the commission from 1947 to 1952,” advised his colleagues: 


Always remember that there are some votes which can be secured only if Mrs. 
Roosevelt speaks to the delegates herself. As you know, Mrs. Roosevelt makes it a 
practice of entertaining all the delegates on the Third Committee during the course 
of the session. This is done by small luncheons and by evening sessions. . . . In each 
case the group invited must be carefully picked out so as to secure maximum ef- 
ficiency in lining up votes.” 


For all her personal charms, it is important to keep in mind that she acted 
at all times as a representative of the U.S. government, not as an independent 
champion of human rights.” Her involvement in shaping the UDHR was 
political, not idealistic; her success owed more to the extensive behind-the- 
scenes preparatory work of her government advisors than to her famous 
skills of persuasion. She was especially close to Sandifer, who later said: 
“She adopted me as her confidential and personal adviser, and cultivated her 
relations with me herself during the course of the Assembly” Alger Hiss, 
another State Department official, remarked that “it was a case with Sandy 
and Mrs. Roosevelt of love at first sight” 

Throughout her work as commission chair, Mrs. Roosevelt was in constant 
communication with advisors from an interagency committee comprised of 
representatives from the departments of state, commerce, labor, and interior 
and the Federal Security Agency.” Every major position she took was laid 
out in advance and memorialized in position papers and memoranda. At 
every session of the CHR, she was accompanied by one or more advisors who 
provided recommendations on all aspects of negotiations, passing notes such 
as: “If there is a subcommittee of three, suggest— Malik, Dukes, Mora” and 
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“Our position paper finds ‘serious difficulties’ with the right to work. On the 
other hand, you can’t very well argue against the President’s speech”? 

That she performed valuable service for the U.S. government is beyond 
question; reports of her work are uniformly glowing. There is no indication 
that she ever strayed from her role in faithfully carrying out U.S. policy, 
although there are reports that she tried to persuade the State Depart- 
ment to drop its rejection of implementation.** The decision by the CHR 
to reject implementation in favor of rhetorical principles—far and away 
the most damaging decision for the long-term viability of the human rights 
system—was accomplished through her lobbying skills, in accordance with 
specific instructions that “discussion of implementation was to be avoided, 
but if this could not be done, discussion was to be on only a tentative level 
and should not involve any commitments by this Government”? She was 
also the driving force behind denying the right of petition, and she personally 
intervened to bury a detailed complaint documenting horrific race crimes 
in the United States that was submitted by the NAACP, on whose board she 
served at the time.*° 

Mrs. Roosevelt’s status as a revered and respected public advocate of hu- 
man rights was sufficient to mask her contradictory behind-the-scenes role 
as a representative of U.S. power politics, even though she frequently engaged 
in ideological debate with representatives of communist bloc countries at 
the behest of the State Department. Admiring her skills in demolishing the 
position of a Soviet delegate, one observer noted, “Never before have I seen 
naiveté and cunning so gracefully blended”? In his private diary, John Hum- 
phrey lamented this dual role following one of her speeches in 1948: 


The crowd had come to hear the Chairman of the Human Rights Commission and 
the widow of a very great man. It heard a speech that had obviously been written 
by the State Department and ninety percent of which was devoted to an attack 
against the U.S.S.R. I do not blame the Americans for talking back; but I do regret 
that they are using Mrs. R. as their spokesman in these polemics.** 


Britain Punches Below Its Weight 


Compared to the United States, British influence at the CHR was negligible. 
This was not due to lack of interest; the Foreign Office recognized the im- 
portance of the commission, correctly predicting that human rights would 
become the locus of “big battles in the United Nations on the fundamental 
ideological issue of Western democracy as opposed to Soviet totalitarian- 
ism”? Moreover, the British considered themselves natural leaders on hu- 
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man rights, given their heritage as founders of liberal individualism in both 
political philosophy and domestic law. The main obstacle, of course, was the 
colonial question, but once the issue of human rights in the colonies had 
been shunted off to the unthreatening Trusteeship Council, the Foreign Of- 
fice expected to play a lead role in promoting the idea of enforceable human 
rights through domestic incorporation of international standards. 

None of this came to pass, partly because the Foreign Office devoted a frac- 
tion of the resources the U.S. State Department expended and partly because 
the British representatives lacked the knowledge, qualifications, and charisma 
to establish a leading presence on the commission. While the government 
was undoubtedly preoccupied with rebuilding the nation and stabilizing its 
far-flung empire, it missed an opportunity for global influence by neglecting 
human rights. In contrast to the United States, Britain favored a bill of rights 
with measures of implementation and therefore was in a position to act as 
a champion for smaller nations as well as civil society at large. Such a role 
would have magnified British influence not only in the human rights debate 
but in the larger ideological discourse of international affairs. 

The first British nominee, former trade union leader Charles Duke, 
was unenthusiastic about assuming the position and had little substantive 
knowledge of human rights.“ As the Foreign Office soon discovered, he was 
unreliable and failed to follow instructions.” He did not vigorously oppose the 
establishment of a subcommission on minority rights, despite the opposition 
from the Foreign Office, and initially supported the right to petition when 
the British government had no such policy.” In addition, he was elderly and 
sick and died shortly after assuming his position, before the third session of 
the CHR. He was replaced first by Marguerite Bowie, who also served on the 
Commission on the Status of Women (CSW), and then by Geoffrey Wilson, 
who was similarly inexperienced in matters of human rights.“ Wilson was 
well connected in Britain and had accompanied Churchill to the meeting 
in Crimea with Roosevelt and Stalin but nevertheless lacked international 
reputation and influence. In the end, even the support of qualified advisors 
from the Foreign Office was not enough for the British delegates to make a 
mark on the proceedings of the CHR. 

The most obvious candidate to represent the United Kingdom, interna- 
tional jurist Hersch Lauterpacht, had a global reputation. He had written the 
seminal book on human rights, engaged in numerous academic and private 
human rights initiatives across the world, and was a respected advocate of a 
legally binding bill of rights.“ Nevertheless, he was passed over by the foreign 
policy establishment. Top legal advisor Eric Beckett felt that Lauterpacht 
would make a “disastrous” representative: 
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Professor Lauterpacht, although a distinguished and industrious international 
lawyer, is, when all is said and done, a Jew fairly recently come from Vienna. Em- 
phatically, I think that the representative of HMG [Her Majesty’s Government] 
on human rights must be a very English Englishman imbued throughout his life 
and hereditary to the real meaning of human rights as we understand them in 
this country.“ 


Such reasoning while Europe was still in the shadow of the Holocaust il- 
lustrates the difficulties inherent in the effort to implant respect for human 
rights in a world that was riven by racism and inequality and whose great 
powers were still wedded to the ideology of superiority and domination. 


The Soviet Union: Isolated and Outvoted 


The stance of the Soviet delegation, which had one slot each for Russia, 
Ukraine, and Byelorussia, was half-hearted, ambiguous, and contradictory 
toward the work of the CHR. Stalin had long since dismissed the importance 
of the United Nations itself. He accorded “far more importance to his control 
of Eastern Europe than to the structure of the new global institution, and to 
gain the acceptance he wanted for the one, yielded any significant say over 
the other’”’ He consistently underestimated the “soft power” of ideological 
warfare and misunderstood the role of human rights in mobilizing public 
opinion on the fundamental moral questions of legitimacy and governance. 
Moreover, communist theory was genuinely ambivalent, if not hostile, to 
liberal individual rights, which Karl Marx himself had viewed as a bourgeois 
form of alienation separating each person from all others and establishing 
individual interests in opposition to the state that was meant to represent 
them.* 

Asa more practical matter, the Soviet Union felt that the UN was stacked 
against its interests in terms of numerical votes and generally adopted a 
defensive and ultimately obstructionist approach to human rights issues. 
The grand alliance of Roosevelt, Stalin, and Churchill was fraying, and along 
with it the balance-of-power compromises reached in the aftermath of war. 
While in practice Stalin had accepted a modus vivendi with the western 
powers, he delivered an infamous speech in 1946 declaring that peaceful 
coexistence between communism and capitalism was impossible.” Churchill 
followed with his famous “Iron Curtain” speech warning of the dangers of 
Soviet hegemony, while U.S. diplomat George Kennan sent his influential 
telegram from Moscow arguing that the Soviet regime would respond only 
to strength, not appeals to humanity—the first step in the U.S. Cold War 
policy of containment and confrontation.” 
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These tensions spilled over into the CHR, as Soviet delegates attacked the 
United States for race-based discrimination, lynching, and other forms of 
violence and were attacked in turn for lack of civil and political freedoms.” 
Moreover, Soviet delegates challenged the individualist framework of hu- 
man rights as biased toward western liberalism but rarely offered a positive 
alternative vision of socialist or group rights. Advocating an alternative 
perspective on human rights could have given them more bargaining power 
to influence the proceedings and more legitimacy when they ultimately 
decided to abstain in the General Assembly vote on the Universal Declara- 
tion. But apart from Vladimir Koretsky, a prominent Russian professor of 
international law, Moscow sent unimpressive and unimaginative delegates 
to the commission and kept them on a tight leash.” This meant that Soviet 
delegates were constantly fighting defensive rearguard actions. Even those 
rights they supported in theory, for example the abolition of the death penalty, 
the right to work, and economic and social rights in general, were framed at 
the CHR not as socialist rights guaranteed by the state but as individual rights 
within western-style judicial arrangements. The Soviets therefore adopted 
an inflexible stance that opposed all forms of international implementation 
of human rights on the grounds of national sovereignty while at the same 
time advocating, without success, state obligations to provide economic and 
social rights. In the end, the Soviet stance toward human rights came to be 
viewed in the UN and the broader public as hypocritical and obstructionist, 
and the U.S. role as proactive and pragmatic—even though, on crucial issues 
such as human rights enforcement and the right of petition, both superpow- 
ers were equally rejectionist.** 

In the available literature on human rights, there are few mentions of posi- 
tive contributions by Soviet delegates. At the first meeting of the CHR, James 
Hendrick, one of Mrs. Roosevelt’s State Department advisors, dismissed the 
Soviet representative with the following comment: “Mr. Borisov, U.S.S.R, 
arriving at the last moment, was a completely inflexible exponent of the 
messages he had received from Moscow”—momentarily forgetting his own 
government's role in predefinining the policies Mrs. Roosevelt advocated. 
The most forceful of the communist delegates was Mr. Ribnikar, representing 
Yugoslavia. His family owned the major Belgrade newspaper Politka, and 
he was trained in political theory as well. While friendly toward western 
countries, he was a committed Marxist and had cast his lot with Tito.” 
Throughout the CHR’s proceedings, Ribnikar attacked liberal individual 
rights, emphasizing the collective spirit of humanity, “a consciousness of 
solidarity and personal freedom’ that could in his opinion “only be attained 
through perfect harmony between the individual and the community.’ Such 
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philosophical musings provoked sharp replies from western-inclined intel- 
lectuals such as Charles Malik, P. C. Chang, and René Cassin. But however 
rhetorically vigorous these disputes and arguments, they were one-sided 
in outcome, as the communist countries found themselves outvoted and 
outmaneuvered on almost every significant point of dispute. 


Other Leading Members of the Commission 


Although the United States exercised predominant power over the workings 
of the CHR, other members made important contributions to shaping the 
early human rights system within the given parameters. Many of the state 
representatives were respected personalities with internationally recognized 
human rights expertise. One of the senior statesmen was the Australian del- 
egate, Colonel Hodgson.” A passionate advocate of internationalism, he was 
nearing the end of a long and distinguished military and diplomatic career. 
He had been wounded in Gallipoli and represented Australia at the Paris 
Peace Conference of 1919. While siding with the United States and Britain 
on most issues and relishing intellectual combat with his communist coun- 
terparts, Hodgson also held some iconoclastic views. In particular, he was a 
strong proponent of enforceable human rights and favored the establishment 
of an international court of human rights that could adjudicate individual 
claims against the state. 

The only other woman besides Mrs. Roosevelt was Hansa Mehta, rep- 
resenting India." An intellectual and activist, she came from a privileged 
background as a Brahmin, an upper-caste Hindu. Mehta had been deeply 
involved in the battle for self-determination and sovereignty. During the 
independence struggle, she had been imprisoned several times by the Brit- 
ish. Her background in national politics gave her confidence to push for 
human rights as an effective means to combat oppression. She was also a 
determined advocate of women’s rights and championed a human rights bill 
with effective enforcement measures to address the discrimination suffered 
by Indians who had been forcibly transplanted to other countries, such as 
South Africa. 

Several other non-European delegates played leading roles in the com- 
mission. Charles Malik of Lebanon presented an interesting mix.” A Har- 
vard-educated scholar, he was also an avowed Christian believer, Thomist 
philosopher, and advocate of natural individual rights. Though representing 
a predominantly Muslim country marked by communal political alliances, 
he was a traditionally trained intellectual who had little time or patience for 
practical politics and, for example, had been dismayed by the intrigues and 
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backroom negotiations at the San Francisco conference. His primary concern 
at the commission was to work ona tangible set of rights. In recognition of his 
diligence, experience, and legal background, he was elected as rapporteur. 
Malik would go on to serve as the president of the General Assembly. 

Another prominent western-educated scholar was Peng Cheng Chang, 
who has been hailed as a Renaissance man of Chiang Kai-shek’s China.” 
Chang identified himself as a pluralist in his approach to human rights; he 
sought to bridge East and West, individual and collective approaches to hu- 
man rights.” By many accounts, he had an agreeable personality and was 
a master of the art of compromise. Humphrey termed him a conciliatory 
presence who often would provide a Confucian quote to enable the com- 
mission to escape from a deadlock or impasse.® He was elected vice-chair 
of the CHR and generally ran meetings in Roosevelt’s absence. 

The three leaders of the commission, Roosevelt, Chang, and Malik, enjoyed 
a close working relationship that proved crucial to the success of the overall 
endeavor; together they were instrumental in moving the drafting forward, 
resolving disputes, and promoting a fundamentally shared vision of the 
human rights idea despite their divergent backgrounds: “This triumvirate, 
symbolically representing East, West, and in the case of Malik, a crossroads 
of many cultures, constituted the leadership of the Human Rights Commis- 
sion throughout the entire period of the preparation of the document that 
became the Universal Declaration of Human Rights.’** Such camaraderie did 
not sit well with all the members. The Soviet delegate, Valentin Tepliakov, 
sent a pessimistic early report to Moscow on the prospects for influencing 
the CHR: “We weren't able to make the changes that we wanted to make, 
such as to bring the representative of the Soviet Union or Yugoslavia into the 
leadership of the Commission. ... The Chinese representative as well as the 
Lebanese representative are partisans of the position of the representative 
of the United States.” 

There were other prominent personalities on the CHR. General Carlos 
Rómulo, professional newspaperman and owner of a chain of papers in the 
Philippines, had also been present in San Francisco and at the United Nations 
Monetary and Financial Conference at Bretton Woods.” He was an outspo- 
ken advocate of economic and social rights, self-determination, and the rights 
of smaller nations and openly criticized the dominance of the United States 
and its western allies in establishing the political and economic structures 
of the postwar world. One of the more flamboyant characters at the United 
Nations, he went on to serve as the president of the General Assembly. The 
Chilean representative, Hernan Santa Cruz, was a leading voice in the Latin 
American human rights movement and a resolute champion of economic 
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and social rights and economic self-determination. He was later appointed 
UN special rapporteur on issues of racial discrimination and wrote one of 
the first studies on discrimination in economic and social rights.® 

It is noteworthy that almost all representatives of what would soon be 
called the Third World enjoyed close working relations with Mrs. Roosevelt 
and the U.S. delegation, despite differences on such critical issues as human 
rights implementation, the right to self-determination, and economic and 
social rights. The representatives of the United States and the United King- 
dom considered Malik a star for his “fervent individualism” and the lead 
role he played in challenging the Soviets on their materialist philosophy.® 
Notwithstanding her status as an anticolonialist champion, Mehta was a 
British favorite and gave them “constant and powerful support.” The United 
States similarly counted on tacit alliances with Chang, Rómulo, and even 
Santa Cruz, despite significant differences over economic and social rights.” 
That such prominent and experienced representatives did not object more 
effectively to the marginalization of their political views probably reflects 
their limited room for maneuver under the U.S. umbrella. 

From the Anglo-American perspective, French representative René Cassin 
presented the biggest challenge. Cassin was the foremost legal intellectual on 
the CHR, the only member with an international stature rivaling that of Mrs. 
Roosevelt.” Although he was a secular Jew, he professed great respect for 
religion and Christian thought. He had served on the League of Nations, was 
legal advisor and close friend to President Charles de Gaulle, and later served 
as the president of the European Court of Human Rights. Cassin enjoyed 
prestige not only as a prominent jurist but also as representative of a power- 
ful European country, a colonial empire, and a member of the permanent 
five, yet with some distance from the power politics that produced the UN’s 
antidemocratic political structures. The British Foreign Office decried his 
stubborn independence, branding him the most “difficult Commission mem- 
ber to work with as he can rarely be persuaded to compromise on his favorite 
principles”? The United States found objectionable his firm commitment to 
enforceable human rights and his eloquent defense of economic and social 
rights, even though he considered them to be of lesser legal stature than civil 
and political rights. The U.S. ambassador to France went so far as to accuse 
Cassin of “manifesting fellow traveler tendencies” for his “crypto-commu- 
nist habit of directing criticism against the United States while maintaining 
silence on the worst features of Soviet regime’? Nevertheless, Cassin played 
a significant part in drafting the UDHR and was called by biographers the 
“father of the Universal Declaration,’ based on a misunderstanding that he 
had contributed the first draft of the document.” 
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One of the key figures behind the UDHR and other UN human rights 
initiatives was not even a member of the CHR. John Humphrey, director of 
the Human Rights Division in the Secretariat’s Department of Social Affairs, 
was responsible for supporting the CHR’s work, and he did so with great 
enthusiasm, diligence, and expertise. An international lawyer from Canada, 
he possessed extensive knowledge of international law and was an ardent 
supporter of universal human rights protection. It was Humphrey, not Cassin, 
who produced the first draft of the UDHR, working mainly from a wealth of 
materials supplied by the United States. He was also an invaluable mediator 
between different philosophical factions and a central actor in the history of 
human rights at the United Nations.” He remained with the Secretariat until 
1966, guiding work on human rights issues as smoothly as possible through 
the intricate and elaborate machinery of the UN. His memoirs provide valu- 
able insight on the inner workings of the human rights project.” 

We now turn to one of the first key decisions facing the members of the 
CHR—what action to take with respect to the great number of petitions 
flooding the UN from peoples and organizations alleging that their human 
rights had been violated. 


Petitions: The Case for Individual Complaints 


The individual right of petition was a recent innovation in international 
law. Under the League of Nations treaties, individuals had for the first time 
become subjects of international laws safeguarding the welfare of religious, 
ethnic, national, and racial minorities. Members of an aggrieved minority 
were given the right to petition the League directly.” Prominent international 
legal minds at the time, such as Hans Kelsen, Hersch Lauterpacht, and U.S. 
political scientist Quincy Wright, supported this mechanism as crucial to 
protect minority groups from nationalistic majorities in the newly created 
states of Europe.” 

In the beginning, several hundred petitions were sent to the League, but 
their numbers gradually dropped as the League took little or no action; 
only a handful were submitted after 1935. There were several reasons for 
the League’s inaction: members were reluctant to get involved in internal 
disputes between states and their citizens, there was no remedy for viola- 
tions, and protection of minorities was not incorporated into domestic law.” 
More broadly, the effectiveness of the whole system had come into question 
with the unchecked rise of Nazism and fascism in Europe and the League’s 
inability to protect Jewish minorities.” 

The Jewish lobby groups that had supported League of Nations frame- 
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work for minority rights quickly adopted the UN’s individual human rights 
framework as better suited to their cause. The acting director of the American 
Jewish Committee’s Institute for Peace and Postwar Problems noted: “The 
protection of Jewish rights is a part of the general protection of human rights. 
If the fundamental human liberties are sufficiently secure, there is no need 
for a special status for the Jews.’*! Great hope, therefore, was placed on the 
CHR and the international bill of rights to check human rights violations 
through an effective petition mechanism, despite the domestic jurisdiction 
clause in the Charter.” 

The UN Charter laid down the fundamental principle of nondiscrimination 
on the basis of race, sex, language, or religion. However, it did not provide any 
machinery for implementation other than observance and respect for human 
rights. And the domestic jurisdiction clause limited interference in domestic 
affairs unless the violation constituted a threat to peace. Many international 
jurists, including Lauterpacht, had interpreted the UN Charter to include, at 
minimum, a right to petition as a means of safeguarding human rights.® In 
Lauterpacht’s view, human rights was not within the purview of the domestic 
jurisdiction clause. He argued that because human rights had been “included 
among the principal purposes of the United Nations and [had] become a 
persistent theme of the Charter, that question has become one which, far 
from being essentially within the domestic jurisdiction of States, is essentially 
of international concern.’ He noted that the provisions of the Charter with 
respect to human rights were obligatory on member states and obligations 
were not decisively affected by the limiting clause of Article 2(7). The Charter 
recognized “the individual as subject of international law. Such recognition 
may be legitimately expected to enhance the international procedural capac- 
ity of the individual for the purposes of the effective petition to the organs 
of the United Nations in vindication of his human rights and fundamental 
freedoms thus recognized”® Gross forms of discrimination and persecution 
were violations under the legal obligations of the Charter, thus, a “detailed 
definition of human rights was neither essential nor desirable’®* 

Another prominent international lawyer, Herbert Briggs, observed that 
the domestic jurisdiction clause became inapplicable when states themselves 
created law, constituting obligations of international concern.” Wright 
remarked that the provisions of the Charter were ambiguous and could be 
interpreted “to bar consideration of almost all questions by the United Na- 
tions organs. On the other hand, it might be held that matters cease to be 
domestic when placed within the competence of United Nations agencies”? 
He listed those matters as including “all matters threatening or disturbing 
international peace and security; all matters concerning the promotion of 
higher standards of living, full employment, conditions of economic and 
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social progress and development; the solution of international economic, 
social, health, and related problems; international cultural and educational 
cooperation, as well as promotion of universal respect for and observance 
of, human rights and fundamental freedoms.”®? 

In keeping with expert opinion, the nine-member preparatory committee 
to establish the CHR initially foresaw a role for itself in addressing human 
rights issues, especially grave violations that might lead to war and undermine 
the purposes of the United Nations. At its first meeting in spring 1946, the 
preparatory committee proposed to ECOSOC that “pending the eventual 
establishment of an agency of implementation the Commission on Human 
Rights might be recognized as qualified to aid the appropriate organ of the 
United Nations . . . by pointing to cases where violation of human rights 
committed in one country may, by its gravity, its frequency, or its systematic 
nature constitute a threat to peace’*” However, once the CHR was constituted 
as an official body of government representatives, subject to state influence 
and prerogatives, its position on the question of petitions and other forms 
of implementation changed dramatically. 


The Commission’s Self-Denial of Power 


Despite public opinion and legal arguments in favor of the right of petition, 
Assistant Secretary-General Henri Laugier, in his opening speech to the 
members of the CHR, expressed doubts as to whether they had the author- 
ity to investigate individual complaints. Nonetheless, he noted that “these 
appeals established a direct link between the United Nations and men in 
quest of justice” and a reply was necessary, as tens of millions had died to 
preserve human rights. He stated: “The problem for the Commission lay in 
discovering and defining its competence, its procedure, its means of action 
and its peaceful weapons for the defense of justice’! 

To most members of the CHR, the large number of appeals that had 
arrived at their doorstep indicated a need to develop implementation ma- 
chinery to redress human rights violations. Implementation mechanisms 
created separately from the international bill of rights had the advantage 
of coming into force sooner than those connected with the bill of rights. 
Cassin, Hodgson, and Mehta were of the opinion that the CHR needed to 
establish a mechanism to respond to petitions regarding urgent crises.” 
Mehta pointed out that India 


faced a problem of exceptional magnitude for reasons beyond its control: during 
the past one hundred years, four million Indians [have] been transplanted to vari- 
ous parts of the world under the aegis of the colonial governments concerned, and 
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[are] now residing abroad in special communities, created at the request of those 
governments. As a result of this transplantation, numerous cases of denials of rights 
in law and equally complicated questions of nationality and citizenship [have] arisen 
due to certain administrative practices on the part of the governments concerned. 
Such problems [must] be solved within the meaning of the terms of reference of 
the Commission on Human Rights and the principles of the Charter. [An] effort 
should be made to define in precise legal terminology the terms “discrimination” 
and “minority” It [is] also necessary to define what specific safeguards should be 
incorporated in the proposed bill of rights against the dangers of assimilation. 
[The] proposed bill of human rights [will] be meaningless unless an unequivocal 
definition [is] given of the relationship between the individual, the community, the 
state, and the international organization.” 


Mrs. Roosevelt had taken a position in favor of linking the development 
of implementation measures with the international bill of rights.” At the 
opening of the first session, she declared that the key task before the CHR 
was how to enforce the international bill of rights the commission was going 
to write.” She had received explicit instructions from the State Department 
to avoid any direct measures of implementation relating to the petition 
mechanism. In a private memorandum, Sandifer, her legal advisor, noted 
that any suggestion of a special organ to supervise and enforce basic rights 
or receive petitions was a radical and dangerous concept and that Article 
2(7) of the Charter specifically denied authority to the UN to intervene in 
any matters that are essentially of a domestic nature. He therefore noted 
that “the view of the United States [is] that the establishment of machinery 
for international supervision of human rights . . . cannot be an immediate 
objective of the Commission on Human Rights.’** The American Bar Asso- 
ciation and its president, Frank Holman, charged that the UN human rights 
program and any measures of enforcement that it would propose were an 
invasion of the domestic jurisdiction of the United States and other states 
and that it had nothing to do with maintenance of peace.” 

Given the sharp exchanges between delegates on the issue of petitions 
in this first session, it was apparent that any decision was going to be very 
difficult. The British delegate remarked, “greater progress could be made in 
subsequent discussion if the Commission defined the meaning of individual 
rights, before proceeding to deal with the other subjects.’** Philippines’ Gen- 
eral Rómulo proposed that a subcommittee be set up to review the petitions 
and determine their merit. The three-person subcommittee met on 1 Febru- 
ary 1947 with Charles Duke, the British representative, as the chair, joined 
by the representatives of Lebanon and Uruguay. It recommended that in 
the future the Secretariat prepare a confidential list of communications and 
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then grant members access to the original complaint even though Rómulo 
and Duke felt that sharing these communications with members of the CHR 
might lead to state reprisals against the petitioners.” 

The United States, however, maintained that the CHR had been instructed 
to draft an international bill of rights and that any discussions on measures 
of implementation were premature.’ Other states shared U.S. apprehen- 
sions about creating enforcement measures under the prerogative of a su- 
pranational structure that might be turned against their own governments 
at some point. In several comments made during the first session, Tepliakov 
noted that neither the CHR nor anybody considering the bill of rights had 
any authority to consider implementation, as that would be a violation of 
the domestic jurisdiction clause of the Charter. Colonel Hodgson, despite 
his broad personal views supporting immediate enforcement, expressed the 
official Australian view that considering petitions at this time was a hasty 
measure. Chang also objected but on procedural grounds. In his view, the 
CHR, given its current composition with only three legal experts, was not 
a qualified body to receive such complaints and should refrain from raising 
false hopes.‘ 

Before the end of the first session of the CHR, Mrs. Roosevelt expressed 
the view that the CHR had no power to take any action on alleged violations 
of human rights and that the matter should be left for consideration under 
the international bill of rights. She concluded, “The United Nations is not 
yet in a position to take effective and comprehensive action upon petitions. 
... The U.S. believes that complaints should for the time being be handled 
under the Convention? Writing in Foreign Affairs magazine, Mrs. Roosevelt 
reiterated that the CHR was not a court and could not take any action on 
petitions.’ Upset by the defeatist attitude of his colleagues, Cassin insisted 
that ECOSOC be informed of the serious gap resulting from the CHR’s 
refusal to address communications of alleged human rights violations, but 
Mrs. Roosevelt convinced him that an oral explanation was sufficient. 

The CHR’s repudiation of its power to make recommendations regard- 
ing human rights violations set the stage for ECOSOC to adopt Resolution 
75(V) confirming the no-power doctrine. Adopted on 5 August 1947, the 
resolution stated that “neither the Commission on Human Rights nor the 
Commission on Women had any power to take any action in regard to any 
complaints concerning human rights or the status of women”! Egypt, 
India, and the Philippines attempted to reverse the decision, but ECOSOC 
instead worked in changes such that members of the CHR could not even 
review the original text of the complaint.’ The Secretariat was supposed 
to receive and record communications, compile a list, send summaries of 
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the communications to the governments of concern (deleting the names of 
complainants), and prepare a confidential list for members of the CHR, who 
were to review them in a closed meeting. The petitioner was to be informed 
that the complaint had been noted and referred to the CHR, which had had 
no power to act in response to the complaint. According to Humphrey, “It 
was probably the most elaborate wastepaper basket ever invented. At every 
session the commission went through the farce of clearing the conference 
room for a secret meeting which lasted only a few minutes, time enough for 
the commission to adopt a resolution taking note of the list?!” 


Interlude: The African American Petition 


The no-power doctrine the CHR adopted frustrated the efforts of anti-rac- 
ism groups such as the NAACP to raise the problem of racial injustice in the 
United States as a human rights issue. Stymied by government indifference 
and encouraged by changes in world politics as a result of World War II, the 
African American leadership made a strategic decision to shift its focus from 
civil rights to human rights as the best means to end the segregationist Jim 
Crow laws of the south.’ This change was induced by Roosevelt’s promise 
of justice for all peoples based on the Four Freedoms, the recognition of hu- 
man rights in the UN Charter, and the moral shock of the Holocaust. The 
move seemed particularly appropriate given that the United States was the 
leading architect of the emerging human rights framework. 

W. E. B. Du Bois, activist, educator, and co-founder of the NAACP, rejoined 
the organization to champion the cause of black equality through human 
rights at the United Nations. He began with a critique of the Dumbarton 
Oaks proposal, focusing on the issue of colonialism and the disfranchisement 
of 750 million people of color and the failure to develop an international 
mechanism to address complaints of human rights violations. He attended 
the San Francisco conference on behalf of the NAACP as one of the forty- 
two NGO consultants and lobbied hard for an end to racial discrimination 
and colonialism, only to end up disappointed by the Charter’s emphasis on 
protecting domestic jurisdiction—the same argument used to perpetuate 
Jim Crow laws. 

In 1946, a wave of violence that included murder and lynching erupted 
against returning black veterans who dared to challenge the Jim Crow laws 
of the south.’® Efforts to bring the perpetrators to justice failed; instead, 
tight-lipped southern society and a racist judiciary protected the lynch- 
ers. Georgia governor Eugene Talmadge openly preached violence against 
blacks and warned them against entering the voting booths, while Senator 
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Theodore Bilbo, a Democrat from Mississippi, championed the deportation 
of blacks to Liberia. Despite appeals, the federal government refused to get 
involved, citing jurisdictional issues. The contrast to the U.S. government’s 
vigorous pursuit of Nazi and Japanese war criminals confirmed the hypoc- 
risy and double standards: the United States flexed its moral muscle in the 
international arena while maintaining an appalling human rights record on 
the domestic front.” 

The UN itself was forced to confront U.S. racism at a very practical level. 
When the Secretary-General’s office tried to reserve accommodations for 
UN delegations in New York, the Waldorf-Astoria hotel refused rooms to 
representatives from Ethiopia, Liberia, and Haiti. The Secretary-General in- 
tervened personally, meeting with the chair of the hotel’s board, who agreed 
to accept the African delegates but not the Haitians. The State Department 
had to intervene to find enough hotel rooms and keep the scandal out of the 
papers.'' Later that same year, 200 UN employees of color signed a petition 
in protest against racial discrimination in housing.” 

In response, the NAACP decided to seek international justice for the 
black minority in the United States, hoping to link up with antiracist and 
anticolonialist movements in Asia and Africa. The initial idea of a human 
rights petition came from an organization Ralph Bunche had co-founded, 
the National Negro Congress (NNC), which submitted an eight-page report 
to the UN in 1946 outlining government oppression against blacks.'!* The 
Secretariat responded that the evidence provided was insufficient to prove 
that the rights of American blacks were being violated and that in any case 
the Charter did not allow intervention into the domestic affairs of states. The 
NNC was unable to advance the petition after black churches and unions 
withdrew support following an FBI campaign that branded the organization 
as communist and un-American. Leadership of the petition passed to Du 
Bois and the NAACP. 

Du Bois decided that a scholarly treatise documenting both human rights 
abuses against blacks and UN obligations to intervene was necessary to spur 
action against the United States. The purpose was to unequivocally document 
structurally entrenched racial discrimination in the United States, as reported 
in an academic study by Swedish economist Gunnar Myrdal, An American 
Dilemma," which examined the social, economic, and political conditions 
of African Americans and revealed an ever-widening gap between the U.S. 
principle of equality and the reality of African American lives. Written in 
three months, Du Bois’s 155-page petition titled “An Appeal for Redress” in- 
cluded six chapters detailing the history of legal obstacles to black equality in 
the United States, setting forth the human rights framework, and presenting 
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a pattern of systemic discrimination using sociological data on employment, 
wage differentials, illiteracy, housing, infant mortality, low life expectancy, 
and inadequate health care.” The petition documented that even wealthy 
well-educated blacks faced discrimination purely based on skin color, “and it 
is this that we denounce as not only indefensible but barbaric,’ asserted Du 
Bois.” However, at every turn, one question plagued the petitioners: how 
to overcome the domestic jurisdiction clause. 

Before the NAACP had a chance to make its case, the UN found itself em- 
broiled in a high-profile test case of its powers to intervene in domestic affairs 
concerning state abuse of a racial minority. The Indian government charged 
South Africa with human rights violations for disregarding treaties meant 
to grant Indian workers full benefits and rights of citizenship and instead 
passing a series of discriminatory laws, including the Asiatic Land Tenure 
and Indian Representation Act, which prohibited Indians from buying land 
in the whites-only areas." Turning to the United States for support, South 
Africa contended that the issue was an internal matter and in any case that 
no such internationally recognized rights existed. The ability of South A frica’s 
Indian population to bypass their own government and complain directly to 
the UN raised U.S. concerns that its own minorities might do the same. To 
forestall this, the United States tried to limit the dispute before the General 
Assembly to violations of treaties between India and South Africa. But this 
strategy failed once the Soviet Union and developing countries insisted that 
the UN confront the underlying issue of racial discrimination. As a result, 
the General Assembly issued a landmark resolution in 1946 condemning the 
racist character of South African policies as human rights violations contrary 
to the spirit of the Charter.'® 

The stage was now set for the African American petition; Du Bois was 
eager to take up the challenge. Earlier John Humphrey had warned him that 
only member states could place a petition before the UN and that the United 
States was firmly opposed on the grounds that “no good” would come of it.” 
Mrs. Roosevelt, who sat on the board of the NAACP, had also discouraged 
Du Bois, advising that it would be in the best interest of African Americans 
to work within the domestic context instead of exposing the United States 
to distorted accusations from hostile countries at the UN. Nevertheless, the 
activist scholar, indefatigable at almost eighty years of age, contacted every 
UN delegation as well as the Secretary-General, requesting that the petition 
be given a full hearing before the General Assembly session in November 
1947. In an attempt to get the UN to act, Du Bois had the NAACP leak the 
petition to the press. The story was covered on the front page of the Sunday 
New York Times, which quoted Du Bois’s argument that racist elements in 
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the U.S. south posed a greater threat than the Soviets: “When will nations 
learn that their enemies are quite as often within their own country as 
without?” Humphrey capitulated and received the petition on 23 Octo- 
ber 1947 but under conditions that minimized its impact. He rejected the 
NAACP’s request to present the petition publicly to the UN, transferred it 
to the Sub-Commission on Prevention of Discrimination and Protection of 
Minorities—the lowest tier in the UN human rights hierarchy—and insisted 
that the petition be treated as confidential in accordance with the no-power 
doctrine under ECOSOC resolution 75(V).! 

To counter the NAACP petition, the U.S. government embarked on a 
public-relations campaign to control the damage. The President’s Committee 
on Civil Rights issued its own official report, “To Secure These Rights,’ spell- 
ing out U.S. commitments and activities at the highest levels to improve the 
conditions of U.S. blacks, thereby countering the argument of government 
neglect and inaction. Simultaneously, the State Department issued a study 
of discriminatory practices by other UN member states, singling out human 
rights problems in the Soviet Union. These reports served as ammunition 
during debates over the NAACP petition at the UN subcommission, where 
the Soviet Union took up the cause of African Americans with gusto, exposing 
USS. hypocrisy at every opportunity. The United States countered by dismiss- 
ing the petition as Soviet propaganda and a double standard; Mrs. Roosevelt 
noted that the Soviet Union had opposed any international implementation 
of human rights and failed even to provide basic free speech rights to its 
citizens.” Concerning the substance of the petition, Mrs. Roosevelt admit- 
ted to “remaining imperfections in the practice of democracy” but insisted 
that the allegation of government-based discrimination against “Negroes 
was baseless.”!” After a series of rancorous exchanges, the subcommission 
rejected the Soviet resolution to investigate racism in America by a vote of 
4 to 1 with seven abstentions. The New York Times noted that the striking 
feature of the vote was that delegates uniformly cited procedural rather than 
substantive reasons for rejecting or abstaining on the resolution, namely that 
it made no sense to single out one petition for action when the CHR had not 
taken decisions on the larger issue of enforcement measures.” 

The failure of the NAACP petition had important human rights conse- 
quences in both the UN and the United States. It marked the first time, and 
for many years the last time, that human rights would be used in the UN as 
a weapon against U.S. policy. In subsequent decades, the ideological power 
of human rights would be turned almost exclusively against the Soviet bloc. 
That an empirically documented and legally powerful complaint submitted 
by a well-organized minority in the world’s most powerful state could be 
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dismissed on technical grounds revealed the fundamental weakness of the 
UN human rights system: it was simply not designed or equipped to address 
violations of rights. The millions of people suffering violations of their human 
rights, including African Americans, who had looked to the UN with such 
hopes and expectations and would not find comfort or assistance in the new 
world organization. The failure was so disillusioning to the NAACP and its 
allies that they abandoned the brief experiment with international justice 
and refocused the struggle at the domestic front, eventually culminating in 
Brown v. Board of Education, the landmark 1954 Supreme Court decision 
to desegregate public schools, and the successful civil rights movement in 
the 1960s. Du Bois did not mince words in noting the rigged foundation of 
the new world order: 


If the United Nations today face contradiction and frustration in their great effort 
to build the international community, no small cause of this is that democracy 
on earth is too often falsifying its own foundation, principles, and for that reason 
cannot honestly build or cooperate in a just world.” 


The Call for a Single Bill of Rights 


At the end of the first session, the CHR had agreed to convene a smaller draft- 
ing group to meet over the summer to prepare an international bill of rights 
for the second session of the CHR. On 9 June 1947, this group, consisting of 
Roosevelt, Chang, Malik, Santa Cruz, Cassin, Wilson (replacing Dukes, who 
was ill), and Vladimir Koretsky (replacing the relatively junior Tepliakov), 
met at the UN headquarters at Lake Success. The task at hand was to produce 
a preliminary document of suggestions concerning the international bill of 
rights. The drafting committee initially discussed two basic options for the 
bill of rights: a declaration in the form of a General Assembly resolution, 
and thus primarily a moral statement, or a convention to be adopted by the 
General Assembly and ratified by governments, and thus legally binding 
upon states parties.” They also received a set of documents prepared by 
Humphrey on a draft bill of rights.” 

At the outset, there were sharp differences over what was meant by an in- 
ternational bill of rights, especially between the United States and the United 
Kingdom.” Mrs. Roosevelt, supported only by Koretsky and the Soviet bloc, 
recommended that a declaration or manifesto with moral standing but no 
legal compulsion be presented to member states. The other view, expressed 
most strongly by Wilson and Cassin, favored drafting a legally binding con- 
vention applicable only to the signatories. Unable to reach consensus, the 
group agreed to work on both types of documents at the same time. 
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The drafting committee, while recognizing that the decision on the form of 
the bill was a matter for the full commission, decided to prepare two working 
papers: a preliminary draft of a declaration setting forth general principles 
and the outline of a draft convention of binding obligations.” The drafting 
committee also found it necessary to take into account possible methods of 
enforcement. This report was submitted to the full commission at its second 
session, held at Geneva from 2 to 17 December 1947.1 

The pace of work in Geneva was grueling, as Mrs. Roosevelt was deter- 
mined to get a draft bill of rights, or declaration, finished before the end 
of the session.’*! There was a new Soviet delegate on board, Alexander 
Bogomolov, who according to Humphrey was the most cooperative of the 
communist representatives.” The session opened with the documents 
prepared over the summer. Lord Dukeston immediately laid out the British 
view opposing a declaration, which was recorded in the summary records 
of the commission: 


A declaration can hardly deal with anything but very general principles, already 
embodied in the Charter. If the Commission confines itself to producing such a 
declaration without any means of enforcement it will produce a text too vague to 
be of real value. . . . It should proceed immediately to drafting a Convention bind- 
ing the signatory Governments so that it will be possible to set up machinery for 
appeal. . . . His delegation is prepared to accept a Draft Declaration if that were to 
precede a Convention, but if the Draft Declaration were to take place of the Draft 


Convention his Delegation will be unable to support it.’ 


The British derided a declaration of such vague goals as “nothing more 
than a document of propaganda’ Instead, they submitted a draft treaty 
focused entirely on civil rights derived from British domestic legal traditions 
that included detailed and precise obligations. The CHR subsequently 
referred to the British submission as a covenant to indicate “the solemn and 
inviolable nature of the obligations which states would accept by adhering 
to it”? According to the British, particular violations of human rights, un- 
less they were a threat to peace, were matters essentially within domestic 
jurisdiction, but once a state became party to a convention or covenant on 
human rights it waived the protection given to it by Article 2(7) of the UN 
Charter. Belgian representative Ferdinand Dehousse, whose prestige as an 
international lawyer was second only to that of Cassin, commented on the 
shortcomings of the British draft convention; it excluded certain political 
freedoms, the economic and social rights of workers, and any implementation 
machinery.'*” Dehousse suggested that three working groups be set up—one 
on the general declaration, a second on the question of convention, and a 
third on the machinery for implementation.” 
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Before the CHR could turn to the text of the documents that had been 
prepared, Hodgson and Mehta began to push the members of the CHR for 
some form of enforcement mechanism to address pressing global issues re- 
quiring international attention, such as the vast number of people that had 
been made stateless by World War II. Hodgson proposed a General Assembly 
resolution that could be ratified by states and thereby assume binding force 
under both municipal and international law.’ He also advocated establishing 
an international court of human rights to resolve interstate controversies and 
adjudicate individual petitions, noting that “similar principles were incorpo- 
rated in the Peace Treaties following the 1914-1918 war!” 

Mehta insisted on a legally binding convention and summarized the 
consensus view of commission members: “The bill should be a simple and 
forthright document which can be easily understood, with the assurance 
that there will be adequate machinery for its enforcement whenever hu- 
man rights are violated”! Her view was echoed at the highest levels of the 
UN Secretariat, which gave strong support to the idea that the CHR should 
develop human rights enforcement mechanisms. Support for an enforceable 
bill of human rights was universally shared by human rights advocates of 
all perspectives. A number of civil society reports and proposals to that end 
were distributed in the commission by NGO consultants, including reports 
by the World Jewish Congress and Roger Baldwin Nash, founder and direc- 
tor of the American Civil Liberties Union.” 

The global consensus for implementation was based on the simple under- 
standing that human rights were above all a matter of practice, not theory, 
and that it made little sense to proclaim recognition of human rights in 
grandiose terms if neither the political will nor the practical machinery ex- 
isted to bring the concept down to earth. Without enforcement, rights would 
remain abstract and out of reach. By the same token, enforcement would 
be meaningless without a definition of what human rights actually were in 
substance. The two sides of the coin—theory and application, principle and 
practice, content and enforcement—could not be separated without doing 
injustice to the fundamental idea of human rights. The dilemma was aptly 
summarized by Lauterpacht in a report prepared for the commission while 
it was deliberating these issues: 


The two main problems connected with an International Bill of Human Rights are 
those of its contents and its enforcement. Both these problems are intimately con- 
nected one with the other. For the machinery of implementation and the willingness 
of States to agree to a system of implementation must depend upon the substantive 
provisions of the Bill. Governments may agree to a measure of enforcement if the 
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substantive obligations of the Bill are few in number, limited in their scope, and in 


keeping with their national requirements and policies.” 


The U.S.-Soviet Anti-Enforcement Pact 


Only two voices spoke out clearly and consistently against adopting a binding 
treaty or any measures of implementation, and they belonged to the two most 
powerful states in the world. Bogomolov repeatedly asserted that any treaty 
with supranational adjudication was unacceptable, since implementation 
was a matter of national sovereignty as expressly stated under the domestic 
jurisdiction clause of the Charter.“ In their written comments, the Soviets 
opposed any form of implementation at the international as opposed to the 
state level, arguing against “a system of international pressures to be exercised 
through special organs established for this purpose (e.g. an international 
court, international committee or United Nations public prosecutor, etc.) 
and intended to force individual states to take particular steps connected 
with the execution of the Convention on Human Rights.” 

The Soviets went on to note that if adopted, such measures would 
transform disputes between private individuals and their governments 
into international disputes, which could potentially aggravate international 
relations and undermine the foundations of peace. They also noted that it 
would upset the balance of power so carefully crafted under the provisions 
of the Charter. Throughout the drafting process of the international bill of 
rights, the communist countries never wavered from this position. Humphrey 
remarked that the Soviet stance had at least the virtue of frankness, unlike 
the United States, which often disguised its opposition to implementation 
on procedural and technical grounds. 

Mrs. Roosevelt made a similar point, though in a more diplomatic and less 
categorical manner. She stated that the United States favored the preparation 
of a declaration of principles and claimed that the time was not yet right for 
a convention: “The position of the United States has been that it would be 
impossible in these initial meetings to do more than write a Declaration.” 
The State Department had prepared a paper for Mrs. Roosevelt setting out 
U.S. terms that were acceptable for the project, which stated that “there 
is a need of cataloguing human rights in an international instrument, but 
that the establishment of machinery for their international supervision and 
enforcement is not an immediate, practicable objective”! Mrs. Roosevelt's 
statements to the CHR revealed more troubling undercurrents in the U.S. 
position: 
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Her delegation thinks that priority should be given to the draft Declaration, and 
the latter should not be drawn up in such a way as to give the impression that 
Governments will have contractual obligations to guarantee human rights. As 
regards the draft Convention or Conventions, the United States considers that the 
Commission should not proceed to draw them up until . . . it can be accepted and 
applied in all good faith by the participating states.’ 


Mrs. Roosevelt was not freelancing in her refusal to consider measures of 
implementation, any more than the Soviet delegates were. There are reports 
that she tried to persuade the State Department and key senators to drop 
their blanket opposition to enforcement measures, but having failed, she did 
not stray from instructions.” Her advisors were so insistent on this point 
that it became a mantra of U.S. human rights policy. Every position paper 
and memo on the topic takes an adamant and inflexible line on the need to 
eradicate even the suggestion of implementation. Responding to one proposal 
for a legal convention, Hendrick warned: 


The proposal goes beyond what has been outlined in the United States agenda for 
the Commission and is bound to be highly controversial. Its strongest proponent 
on the Commission is Professor Cassin who ... feels that had the world been able 
to stop the monstrous acts of Germany towards the Jews after Hitler’s accession to 
power, war might have been avoided. There is no question but that the Commission’s 
work will be of little use without implementation. The difficulty is that effective 
implementation cannot be achieved unless the Commission interferes with the 
internal problems of nations.!°° 

In other words, the United States clearly understood that the UN hu- 
man rights system would have little practical value without some means of 
realizing high-minded principles in the concrete practice of states. But the 
purpose of human rights, in the U.S. conception, was not to provide acces- 
sible remedies to citizens of various nations, especially U.S. citizens, but to 
export U.S. principles of justice across the globe at the rhetorical level, thereby 
providing a means of ideological intervention in the affairs of other states 
without risking outside scrutiny of domestic practices. Moreover, the legacy 
of Woodrow Wilson’s failure to convince the Senate to ratify the Covenant 
of the League of Nations meant that the U.S. government was especially 
wary of promoting a bill of rights that might be opposed by Congress. Given 
the controversy human rights enforcement had sparked on the home front 
through the NAACP’s petition for the rights of African Americans, the U.S. 
government was particularly apprehensive about supporting an intrusive 
enforceable covenant." 

U.S. aversion to any form of human rights enforcement at the international 
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level was so extreme that near the end of the drafting process, when almost 
all provisions of the UDHR had already met with U.S. approval, Sandifer 
found it necessary to caution his colleagues against allowing any last-minute 
changes that might reintroduce the bugbear of implementation: 


If changes must be made in the Declaration, I believe the one tendency which 
must be fought more strongly than any other is the tendency to put measures of 
implementation in the Declaration. This is a matter you will have to watch like a 
hawk because once any member has succeeded in putting in only one sentence 
indicating implementation the precedent will have been established and you will 
be lost. You remember the fight we had to take out of the Declaration the state- 
ment that “the Government shall conform to the will of the people” . . . Had it 
not been deleted we would have been completely lost when it came to social and 


economic rights." 


Chang forwarded a compromise in recognition that the UN’s two most 
powerful members were adamantly opposed to any form of legally binding 
and enforceable international bill of rights.!°* He proposed a way out: the 
bill of rights would take a tripartite form, comprising a general declaration, a 
legally binding covenant, and measures for implementation as three separate 
but interdependent components of the broader human rights concept—a 
“triptych,” with the UDHR forming the central panel and the covenant and 
the measures for implementation forming the two side panels.’ The first 
would be drafted immediately, with the other two to follow soon after. Other 
delegates reluctantly accepted the Soviet-U.S. demand that the convention 
be delayed (if not abandoned) but only if that action was accompanied by a 
clear commitment to adopt binding enforceable rights in the future. Chang’s 
compromise proposal gave the superpowers what they wanted without dis- 
missing the majority’s expectation of a binding covenant. It was according 
to this understanding of the structure and timing of the international bill of 
rights that work on the UDHR moved forward. The pragmatic separation of 
principle, right, and remedy marked a major fragmentation of the universal 
human rights project. 


The Fragmentation of the Bill of Rights 


This decision, taken solely at the insistence of the CHR’s two most powerful 
members against the wishes of nearly every other delegation, was highly 
unpopular among human rights advocates and in public opinion at large.” 
It meant that the major purpose of the human rights project was being post- 
poned with no guarantee that it would ever be effectively addressed. To allay 
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these concerns, Mrs. Roosevelt emphasized repeatedly that the problem was 
one of timing and did not reflect U.S. opposition to the concept of binding 
human rights.” The separation of principles and obligations was also seen 
by the U.S. delegation as a practical imperative to “reduce the risk that the 
Bill would be held hostage to ideological differences.”’*’ These rationales were 
misleading, to say the least, given that the State Department had already 
decided to oppose binding human rights principles. 

The dangers of postponing enactment of a binding bill of rights were 
clear enough to many members of the CHR. They made sure to record their 
understanding that the fundamental work of the commission depended 
upon an integrated approach to the triptych and warned that the human 
rights idea itself would be negated if the declaration of principles alone 
was enacted. The British representative expressed this concern clearly. He 
declared that “the world should not receive the impression that the drafting 
of the Declaration will not be followed by a Convention until some time in 
the more or less distant future. The Commission should act quickly since 
the world expects some practical results from its deliberations. If the sole 
fruit of its labours are to be the draft of a Declaration, irreparable harm will 
have been done’*8 

Once the problem of implementation was removed, the drafting of the 
Universal Declaration moved ahead with alacrity, indeed with an “indecent 
haste,’ according to the British.” Throughout the process, Mrs. Roosevelt 
strove to emphasize its nonbinding nature while at the same time promoting 
its value as a form of global morality. In opening comments to the third ses- 
sion of the General Assembly, she asserted that the declaration would have 
“considerable weight” as “a statement of basic principles of inalienable human 
rights, setting up a common standard of achievement for all peoples and all 
nations,’ while at the same time emphasizing that it was “not a treaty or inter- 
national agreement and did not impose legal obligations.’ This bifurcated 
approach prompted a prescient warning from New Zealand’s representative 
to the General Assembly during final debates on the declaration: 


It has frequently been emphasized that the declaration would not be legally binding. 
... If the declaration is adopted first, there is less likelihood that the covenant will 
be adopted at all; by the time it is ready for adoption, some States, having already 
accepted the declaration, might be unwilling to vote for it... . There is a real danger 
that, if the declaration is accepted without the covenant, undue importance might 
be ascribed to it.1°! 


But this “danger” was precisely the goal of U.S. strategy toward human 
rights. The United States gave precedence to the UDHR not in spite of its 
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status as a nonbinding statement of principles suitable for propaganda rather 
than legal implementation, but precisely because of it.” The fragmentation 
of the bill of rights did make it easier for the CHR and the General Assembly 
to press ahead with a holistic declaration combining civil and political rights 
with economic and social rights. Yet this separation also profoundly weak- 
ened the edifice of human rights at the United Nations, resulting in a 20-year 
lag between the UDHR and the covenants, ultimately exacerbating rather 
than reducing Cold War ideological divisions. U.S. championing of human 
rights was therefore a double-edged sword, ensuring a level of political suc- 
cess and public acclaim but also undermining the potential of human rights 
to make a difference in people’s lives by reducing them to moral aspirations 
without legal effect. 

It is useful here to recall the relationship between the shield of domestic 
sovereignty and the sword of human rights. While states often found it 
expedient to interpret the two concepts as contradictory, thereby elevating 
the former over the latter, many jurists and diplomats pointed out that the 
Charter could easily be read to prohibit interference in domestic affairs except 
to the limited extent necessary to accomplish the fundamental purposes of 
the organization, including promotion of human rights. Implementation 
of human rights did not require international interference in domestic law 
unless the domestic legal system broke down in a manner that threatened 
international peace and security. Lauterpacht’s carefully worked out propos- 
als envisioned that states, upon signing a binding bill of rights, would commit 
to incorporating human rights principles into their domestic laws rather 
than to surrendering jurisdiction to an international body.'® International 
supervision would therefore be limited to monitoring domestic procedures 
to ensure adherence to human rights norms, and direct intervention would 
be a last resort in the most egregious cases. The advantage of this approach 
lay in promoting universal human rights principles without infringing on 
domestic legal systems, thereby allowing for diversity and autonomy within 
circumscribed international limits. 


Futile Efforts at Implementation 


Given the enormous pressure from the United States and Soviet Union to 
limit and effectively scuttle any proposals for human rights enforcement, it 
is not surprising that the third panel of the triptych, measures of implemen- 
tation, turned out to be the least successful in terms of practical outcomes. 
The working group on implementation that was convened to study and make 
recommendations on the issue—Australia, Belgium, India, Iran, Ukraine, 
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and Uruguay—disbanded without seeing any of its recommendations ad- 
opted by the CHR.’™ The United States, United Kingdom, and Soviet Union, 
along with the ILO, the Consultative Council of Jewish Organizations, and 
the World Jewish Congress, were present as observers. The working group 
experienced difficulties from the beginning; it would eventually fold its tent, 
having discussed many ideas over the course of three years but accomplishing 
little of substance. Decades later, some of the ideas would resurface during 
discussion of implementation measures under the two covenants. 

At the working group’s very first meeting, M. Klekovkin, the Ukrainian 
representative, opposed any enforcement measures, arguing that implemen- 
tation was not necessary in his country given the “complete equality between 
citizens and national groups . . . assured by the new Stalin constitution?!® 
Furthermore, he expressed doubt whether the group was in any position to 
draft implementation measures or agree on enforcement principles before 
the final contents of an international bill of rights had been decided: “The 
question of implementation demanded previous knowledge of the rules to 
be implemented”! Klekovkin’s challenges occupied the working group for 
three entire days, during which other representatives made speeches and 
registered their own official statements denouncing him as “an obstruction- 
ist” and supporting consideration of implementation measures in their own 
right before other human rights instruments were finalized.” 

The official Secretariat memorandum summarizing the first session of 
the CHR served as the basis for the discussions of the working group on 
implementation.’ Various members had proposed a number of specific 
ideas. Hodgson supported the creation of an international court of hu- 
man rights, distinct from the International Court of Justice (ICJ). Similarly, 
Rómulo envisaged that the CHR should in effect function as an international 
court of appeal.'” Mehta suggested that the right of individuals and groups 
to petition should exist for the abolition of discrimination and protection 
of minorities.!”° Cassin recommended the post of an international attorney 
general for human rights to resolve disputes.’”! The working group compiled 
these and other proposals into a list for discussion and consideration by the 
full commission. The main proposals were: 


1. The establishment of the right of the General Assembly and other 
organs of the United Nations, including possibly the Commission 
on Human Rights, to discuss and make recommendations in regard 
to violations of the covenant; 

2. The establishment under the bill of rights of the right of individuals to 
petition the United Nations as a means of enforcing human rights; 


LAYING THE HUMAN RIGHTS FOUNDATION 175 


3. The establishment of an international court of human rights with 
jurisdiction to supervise and enforce human rights motu proprio; 

4. The establishment of jurisdiction in the CHR to consider cases of 
suspension of the bill of rights, either in whole or in part; 

5. The establishment of local agencies of the United Nations in various 
countries with jurisdiction to supervise and enforce human rights 
therein.’” 


Group members agreed to postpone discussion of the last two proposals 
as premature until a covenant was established and in force; they had no way 
of knowing at the time that this would take almost thirty years. With respect 
to the right of the General Assembly and other organs to make recommen- 
dations regarding violation of the convention, the group felt that this was 
already vested in the assembly under Articles 10 and 12 of the Charter.’ 
Similarly, this prerogative was granted to ECOSOC under Article 62,’ but 
the working group felt that the CHR should request a formal delegation of 
this right from its parent body. 

The right of individual petition was considered again based on proposals 
Hansa Mehta made on the issues of discrimination and protection of minori- 
ties.” The working group agreed that the right of petition should be open not 
only to states but also to individuals and groups and that provisions should 
be included in the proposed convention; the Secretariat was asked to draw 
up a full and detailed scheme of regulations and procedures regarding the 
right of petition. However, the United States objected to all proposals related 
to the petition on the grounds that the UN was not yet in a position to take 
effective action and that in any case the subcommission was the appropriate 
body for discussing complaints dealing with discrimination and minorities.’ 
Expressing general skepticism regarding any form of implementation, the 
U.S. representative noted, “It is all very well to set up machinery for curing 
all ills which afflict human individuals, but it is another thing to see that this 
machinery will work? 

Along with the right of petition, the creation of an international court of 
human rights received strong support from most of the members. Hodgson 
warned the commission against postponing consideration of this question 
until after the covenant came into force, arguing that machinery for imple- 
mentation should work automatically from the start and that the court should 
be distinct from the ICJ. Without an amendment to the Charter, the CHR had 
no mandate to seek the opinion of the ICJ, and in any case the ICJ procedure 
applied only to disputes between states. Hodgson’s proposal received sup- 
port from many members, including the three international lawyers on the 
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commission. Malik argued strongly for the Australian proposal, remarking 
that “in his opinion the crux of the whole question of Human Rights lay in 
the implementation of measures for their protection”’”* He chastised the 
communist states for objecting based on national sovereignty: “The field of 
Human Rights was, in his opinion, outside that of national sovereignty. Firstly, 
their determination was not exclusive to any State. Secondly, their violation 
concerned not only the State but also the whole world.”’” Again the United 
States and Soviet Union combined to torpedo the proposal. The United 
States maintained that the idea could not be put into effect in the foreseeable 
future, at least until after the covenant was negotiated, and Soviets termed 
it an unacceptable intervention in the internal affairs of states. 

Due to great power opposition, the working group on implementation was 
unable to implement any of its proposals. After meeting for several sessions, 
it decided in 1950 to cease activities until the covenant was drafted. The 
working group never did meet again; most of its ideas remained confined 
to the voluminous archives of the CHR’s proceedings. The individual right 
of petition would eventually be attached to various human rights treaties, 
including the civil and political rights covenant, though not its counterpart 
for economic, social, and cultural rights. The petition procedure was not 
incorporated into the treaties, though; they were appended in the form of 
optional protocols. And there was no adjudicative body to issue, let alone 
enforce, meaningful decisions. One of the few ideas to succeed, at some level, 
was Cassin’s proposal for an attorney general. The concept would periodi- 
cally resurface in various guises over the years; in 1950, Uruguay and the 
Consultative Council of Jewish Organizations submitted an official proposal 
for the creation of a high commissioner for human rights.’*° Not until 1993, 
after considerable pressure from NGOs at the Vienna World Conference on 
Human Rights, would the idea be accepted by states through a landmark vote 
in the General Assembly.'*! However, the powers associated with the new 
position—coordination of UN programs and promotional role as spokes- 
person—were a mere shadow of Cassin’s original vision of an international 
human rights champion authorized to receive petitions, mediate between 
states and the petitioners, and engage in fact-finding and diplomacy. 
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Overview of the Drafting Process 


Although numerous controversies and disputes marked the drafting of the 
Universal Declaration of Human Rights, the process nevertheless proceeded 
rapidly, especially given the complex and contentious nature of the task at 
hand.’ The decisions to separate moral principles from binding laws and to 
forgo implementation cleared the way for approval of the UDHR; states were 
less likely to fight over provisions that did not have any legal weight or means 
of enforcement. Moreover, skillful bureaucratic operation by Mrs. Roosevelt 
and her team of advisors ensured that the process kept moving forward, all 
the while remaining in conformity with the U.S. vision of human rights. 

The resulting document appears to present a cohesive and consensual 
elaboration of human rights, especially when compared to the ideological 
debates that would soon characterize all aspects of international relations 
during the Cold War. The appearance of consensus, however, did little more 
than paper over ideological cracks within the human rights idea. Fundamen- 
tal philosophical questions about human rights were suppressed in favor of 
a dominant western paradigm of individual rights; practical disputes were 
resolved quickly and expediently on the basis of U.S. power and, when neces- 
sary, the vote. The most time-consuming discussions and debates centered 
on minor differences in wording once the basic framework of principles and 
articles had been accepted. 
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The task of drafting preparatory materials was given to John Humphrey 
in the Secretariat. The CHR initially requested that the Secretariat prepare a 
draft declaration, but ECOSOC later asked the Secretariat to prepare a draft 
outline first. Humphrey, who between 17 February and 15 March devoted 
himself to this challenge, chose to prepare a full draft declaration rather than 
an outline merely listing rights, although his draft would always be identified 
as the Secretariat outline.’ In June 1947, a drafting committee of the CHR 
reviewed his declaration and assigned Cassin to prepare the next version. 
Cassin retained much of Humphrey’s language and structure, keeping the 
original articles in the margins while adding three new articles: on the need 
of all citizens to take part in military service in states which recognize this 
institution, as the protection of human rights requires a public force; on 
provisions to establish the liability of public authorities or their agents; and 
on mothers and children as a special category deserving attention.* The 
drafting committee asked Cassin to further revise the declaration, and the 
new version, known as the Cassin draft, was presented at the second session 
of the CHR, along with the British draft of the covenant and measures of 
implementation.‘ It was later mistakenly identified as the original text of the 
declaration, leading Cassin to be dubbed the father of the UDHR. After this 
point, no particular member of the CHR was again associated with specific 
additions or deletions to the declaration. 

At the second session of the CHR, the eight-member working group 
produced what became known as the Geneva draft. NGOs with consulta- 
tive status also submitted their own drafts to the commission, and other 
NGOs and individuals submitted comments through the Secretariat. States 
were requested to submit written statements on the draft. The Secretariat 
compiled all comments from countries, NGOs, and individuals in a report 
that was the basis of discussion for the third session of the CHR in May and 
June of 1948.° 

The third session was filled with tension; while the working group contin- 
ued to plug away at the draft declaration, other members of the CHR were 
holding out for a binding legal covenant. However, no agreement could be 
reached because the communist countries and the Latin American states 
insisted on including economic and social rights in the covenant. Other 
European delegates such as Cassin and Dehousse also argued for the in- 
clusion of rights of workers. It was at this stage that the CHR, under Mrs. 
Roosevelt’s leadership, decided that it could only deliver a declaration at the 
fall General Assembly meeting of the Third Committee (social, humanitar- 
ian, and cultural). 

The Third Committee met between September and December 1948, and 
even though the draft had cleared the CHR and ECOSOC (the latter simply 
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transmitted the report of the third session of the CHR to the General As- 
sembly), the delegates held eighty-five meetings to discuss the declaration 
and proposed 168 formal draft resolutions containing amendments to various 
articles. On 30 November, a subcommittee was set up to examine the total- 
ity of the rights to ensure exact correspondence of the text in the five official 
languages of the UN.’ After this review the draft declaration was put to vote 
and adopted by a roll-call vote of 29 to o, with abstentions from Byelorussia, 
Canada, Czechoslovakia, Poland, Ukraine, the Soviet Union, and Yugoslavia 
(South Africa was absent on the day of the vote). 

On 7 December, the Soviets complained that most of their amendments 
had been unfairly rejected and that the text adopted was practically identical 
with the original unsatisfactory draft. They submitted a resolution calling for 
“serious improvements in a whole series of articles” and requesting that the 
adoption of the Universal Declaration be postponed until the next assembly 
session.® This proposal was easily defeated. 

The General Assembly discussed the report of the Third Committee on 
9 and 10 December. Most representatives underlined the importance of the 
declaration, noting that its chief innovation was its universality.? Amid over- 
whelming support, there were several objections to particular provisions: 
the failure to refer to the divine origins of human dignity (Netherlands); 
imperfect ordering of the articles (Belgium); vague and imprecisely worded 
text (Canada); and lack of acknowledgement of Islamic practices (Egypt). Just 
before midnight on 10 December, the full declaration was put to vote and 
adopted by 48 votes to o with eight abstentions from the communist bloc, 
the Union of South Africa, and Saudi Arabia. 

After this marathon effort, Mrs. Roosevelt felt compelled to remind the 
delegates that 


in giving our approval to the Declaration today, it is of primary importance that 
we keep clearly in mind the basic character of the document. It is not a treaty; it is 
not an international agreement. It is not and does not purport to be a statement 
of law or of legal obligation. It is a declaration of basic principles of human rights 
and freedoms to be stamped with the approval of the General Assembly by formal 
vote of its members, and to serve as a common standard of achievement for all 
peoples of all nations.?° 


The First Drafts of the Declaration 


Between February and May 1947, Humphrey prepared four documents 
for the June meeting of the CHR’s drafting committee: a draft declaration 
termed the Secretariat outline, a background document with 400 pages of 
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commentary and attachments, a comparison of the Secretariat outline and 
the draft bill of rights submitted by the British," and an outline listing vari- 
ous provisions that could be incorporated into a bill of rights.” Humphrey 
claimed to be most impressed and guided by the draft prepared by the 
American Law Institute. In comparison to that draft, however, his version 
was long, unwieldy, and at times incoherent." The American Law Institute 
bill included eighteen clear and concise articles;'* the Secretariat outline 
contained a veritable laundry list of all possible rights with little organiz- 
ing structure. Of the forty-eight articles Humphrey proposed, thirty-four 
covered civil and political rights; ten were on economic, social, and cultural 
rights; and four were on nondiscrimination, protection of minorities, du- 
ties of states, and the right to petition and UN jurisdiction. The preamble 
contained four distinct ideas: (1) there can be no peace unless human rights 
are respected; (2) men and women have not only rights but also duties to 
society; (3) each person is not only of the state but also of the world; and (4) 
there can be neither human freedom nor human dignity unless war and the 
threat of war are abolished. Of these, only the first idea would be retained 
in the final declaration. 

Humphrey’s draft bill and accompanying materials were submitted for 
consideration to the eight-member drafting committee in June 1947. This 
was a crucial meeting, the first opportunity for the committee members to 
react officially to a draft document intended to be the cornerstone of the UN’s 
human rights system. Members were generally appreciative of Humphrey’s 
draft. Criticisms were reserved for issues of tone, language, length, and 
structure. Only Vladimir Koretsky, the Soviet representative, challenged its 
underlying philosophy and approach. 

After a long speech detailing a litany of contemporary abuses, from the 
abusive treatment of Indians in South Africa to the ruthless U.S. campaign 
to eradicate feudalism from Japan, Koretsky turned to the basic assumptions 
of the Secretariat outline. First, he noted that it promoted the idea that the 
United Nations should intervene in the affairs of an individual country if 
a state had violated the rights of its citizens.” This was true; Humphrey’s 
draft implied a level of enforcement by spelling out various rights with legal 
detail more typical of a convention than a declaration and including a right 
of individual petition (on the grounds that it would have been untenable to 
ignore the thousands of petitions already submitted to the commission). 
Second, Koretsky criticized the bourgeois political philosophy underlying the 
Secretariat draft, arguing that the intent of the draft was “to liberate man not 
from persecution but from his own government, from his own people. That 
meant putting him in opposition to his own government.”’* This reflected a 
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traditional Marxist criticism of liberal individual rights as a war of all against 
all that disguised and enabled the exploitative rule of capitalist elites, in 
contrast to the Soviet model of rights as a means to both resist fascist and 
illegitimate governments and develop bonds of social solidarity beyond the 
alienation of class competition. 

Koretsky also objected to the legalistic and uninspiring language of at- 
omized rights as insufficient to awaken people’s social and revolutionary 
consciousness. Instead he proposed that the declaration should be simple 
and decisive, that it should “imitate the style and manner of the old laws, 
especially their conciseness and clarity.’ 


It should have emotional appeal; conviction and provocative language; the clear 
fighting spirit of the U.S. Declaration of Independence and of the French Declaration 
of the Rights of Man. The Declaration of Human Rights should sound a bugle call 
and should state principles for which any man would be ready to stake his life.’ 


Koretsky did not attract support for his proposed reforms; even an 
avowed socialist like Santa Cruz was unwilling to align with the Soviet 
philosophy. After all, Humphrey’s draft had incorporated a range of social 
and economic rights, albeit within a framework of western liberalism that 
granted individuals claims against their governments. It was clear from the 
outset that a majority of the CHR would reject any fundamental challenge 
to this paradigm and that ideological objections from communist delegates 
henceforth would be dismissed as obstructionist. 

Cassin was given responsibility for incorporating comments and criticisms 
into a second draft. He restructured the document into eight chapters and 
forty-six articles, though the language was similar and in places identical to 
Humphrey’s draft, which he duly noted in the margins. The draft still suf- 
fered from excessive length and detail.” Privately Humphrey criticized the 
modified document as too philosophical in nature, while the British Foreign 
Office lamented that Cassin was a “terrible draughtsman.” The expanded 
preamble included references to the tragedy of the two World Wars, the in- 
spiration of the Four Freedoms, and the need for equal rights between men 
and women.” From the UN Secretariat draft, Cassin retained the idea that 
rights had to be protected by international as well as municipal law, although 
he avoided specific implementation mechanisms. 

Chapter 1 of Cassin’s draft set forth the general principles of liberty, equal- 
ity, and fraternity as proclaimed in the French declaration and recognized 
“fundamental duties,’ including “obedience to law” and “sacrifices demanded 
for the common good’ Chapter 2 elaborated the right to life. Chapter 3 rec- 
ognized a set of personal freedoms, including privacy, due process, and the 
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presumption of innocence. Chapter 4, on the legal status of rights, recognized 
the right to property. Chapter 5, on public freedom, asserted the rights of 
conscience, expression, and assembly. Here Cassin courted controversy by 
retaining an article from Humphrey’s draft on the right to resist government 
oppression and tyranny. Political rights were included in Chapter 6, as well as 
the idea of military service as a national duty—“Each citizen should regard 
it as an honor to take part in military service’—an addition Britain and the 
United States later rejected.” Chapter 7 concerned the right to a national- 
ity and protection of aliens. In Chapter 8, concerning social, economic, and 
cultural rights, Cassin dropped the rights to food and housing and, under 
social security, added the rights of mothers and children to special attention, 
care, and resources. He also included in Article 43 a new idea on intellectual 
rights for “the authors of all artistic, literary and scientific works.” 

In the next twelve months, this draft would be debated and revised several 
times, becoming more concise and streamlined; detailed articles were short- 
ened and the text took on the shape of a declaration of principles rather than 
a laundry list of articles. The general philosophy and principles set forth in 
the Humphrey and Cassin draft would be retained, and certain ideas, such 
as individual duties, were deemphasized and dropped down in the text. New 
ideas were added, such as Article 28: “Everyone is entitled to an international 
order in which the rights and freedoms set forth in this Declaration can be 
fully realized,’ a vague formulation that nonetheless is credited with serving 
as the basis for what became known as third-generation solidarity rights to 
peace, development, and environment. 

Given Mrs. Roosevelt’s guiding hand, the declaration was certain to be 
cast in a distinctly U.S. manner.” At the end of the first CHR session, a U.S. 
government report noted that its positions were accepted on all points. Later, 
at the end of the third session of the commission, another State Department 
memo noted that of thirty-three articles, twenty-four passed exactly or almost 
exactly to their specifications, seven passed in part, and only two failed to 
conform to U.S. wishes. 


The UNESCO Interlude: A Human Rights Turf Battle 


The difficulties inherent in defining human rights were further demonstrated 
in the CHR’s reaction to a 1947 UNESCO project in which renowned schol- 
ars and public intellectuals worldwide considered the theoretical issues and 
dilemmas raised in producing a Universal Declaration of Human Rights 
that was equally applicable to all the peoples, nations, and cultures of the 
world.” Julian Huxley, director-general of UNESCO, had mentioned to Mrs. 
Roosevelt in 1946 that UNESCO would endeavor to establish certain shared 


THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 1 83 


principles of human rights. Unfortunately, he failed to officially inform the 
CHR about the project, violating a cardinal rule of bureaucratic turf.” CHR 
members were uniformly offended at being excluded from the process; rather 
than consider the wealth of valuable material in the UNESCO study, they 
did their utmost to ignore and bury it. This is especially regrettable given 
the caliber of the participants and the diversity and quality of their contribu- 
tions, which covered cross-cultural issues that the CHR failed to address in 
the drafting of a supposedly universal moral ethic. 

Responses to the UNESCO inquiry were received from a distinguished 
group, including British international theorist E. H. Carr; French Thomist 
philosopher Jacques Maritain; revolutionary leader of the Indian nonviolence 
movement Mohandas Gandhi; Italian philosopher and historian Benedetto 
Croce; British novelist Aldous Huxley; Indian poet and philosopher Huma- 
yun Kabir; U.S. philosopher Richard McKeon and political scientist Quincy 
Wright; and professor of philosophy in western China Chung-Shu Lo. Their 
essays addressed the fundamental differences in conceptions of rights, high- 
lighted the incommensurable notions of the relationship between individual 
and state, and drew attention to both the necessity of and the inherent prob- 
lems in any effective system of implementation. 

The work undertaken by these scholars was perhaps less important in 
establishing which rights should be included in a declaration than it was in 
identifying and seeking a solution for the problem of reconciling opposing 
doctrinal conceptions of rights. The report stated that they hoped “not to 
set up an intellectual structure to reduce them [human rights] to a single 
formulation, but rather to discover the intellectual means to secure agreement 
concerning fundamental rights’””* It acknowledged “the intellectual ramifica- 
tions and implications of the problem of human rights in the modern world 
and in the international framework of the United Nations””’—a far more 
explicit admission of the enormity of the task facing the CHR than commis- 
sion members themselves ever acknowledged. Warning that “we must not 
expect too much of an International Declaration of Human Rights,’ Jacques 
Maritain argued that the “ideological contrast [between rights theories] is 
irreducible and no theoretical reconciliation is possible”*° His suggested 
solution to this incommensurability was based upon the recognition that 
theoretical agreement was not the same as practical agreement and that 
the one could be achieved without the other. UNESCO summarized the 
consensus of participants: 


The world of man is at a critical age in its political, social and economic evolution. 
If it is to proceed further on the path towards unity, it must develop a common 
set of ideas and principles. One of those is a common formulation of the rights of 
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man... [that] must reconcile the various divergent or opposing formulations... 
and be sufficiently definite to have real significance both as an inspiration and as 
a guide to practice.*! 


The views solicited ranged from Boris Tchecko’s detailed analysis of the 
Soviet conception of the rights of man to the pithy statement of Gandhi, who 
wrote: “I learned from my illiterate but very wise mother that all rights to be 
deserved and preserved came from duty well done. Thus the very right to 
live accrues to us only when we fulfill the duty of citizenship of the world”??? 
Croce was of the opinion that “a formal, public and international debate on 
the necessary principles underlying human dignity and civilization... would 
no doubt formulate a declaration of certain historical and contemporary 
rights and needs, in some such form as the Ten Commandments’? John 
Lewis argued for a redefinition of rights and freedoms: “Liberty must be 
conceived in terms of the values of the masses who lack them and demand 
them. Hence the obstacles to the achievement of such aims become the 
centre of attention. The removal of such obstacles becomes the achievement 
of liberty and the vindication of human rights.** Chung-Shu Lo laid down 
three basic claims for every person in the world, namely the right to live at 
a biological and economic level, the right to self-expression on a political 
and social level, and the right to enjoyment on an aesthetic and spiritual 
level. He asserted: 


It is time for all nations and each individual in the world to be conscious of the 
following conditions, namely: (1) that the world is an organic whole, so we should 
work in cooperation to improve the lives of people as a whole; (2) that each indi- 
vidual is an end in himself, and all social institutions are the means to develop each 
individual as fully as possible; (3) that each individual or national group should 
respect the rights of others to the same degree as we treasure our own; and (4) 
that each, making the most of himself, can at the same time contribute best to the 
world at large.” 


The final report set out a list of fundamental rights “on which all men are 
agreed?” This list contained the right to live; the right to protection of health; 
the right to work; the right to maintenance (in unemployment, sickness, 
infancy, and old age); the right to property; the right to education; the right 
to information; the right of self-expression; the right to justice; the right to 
political action; freedom of thought, speech, assembly, association, worship, 
and the press; the right to citizenship; the right to rebellion or revolution; 
and the right to share in progress. Its authors maintained that it emphasized 
the “dynamic character of the interrelations of human rights”? A declaration 
of human rights, they expressed, could be based on pragmatic consensus 
rather than philosophical unity: 
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It is related that at one of the meetings of a UNESCO National Commission where 
human rights were being discussed, someone expressed astonishment that certain 
champions of violently opposed ideologies had agreed on a list of those rights. 
“Yes,” they said, “we agree about the rights but on condition that no one asks us 
why” (emphasis added)*8 


The members of the CHR rejected the findings of the UNESCO inquiry 
since they had not been consulted. Dehousse stated: “UNESCO’s action 
was most regrettable. . . . In all its articles the Human Rights Commission 
of the United Nations was not mentioned once” He urged “that in future 
such incidents should be avoided”? Hodgson said that he personally “did not 
approve of the majority of the ideas put forward in the report and therefore 
saw no reason why the Commission should itself undertake public action?” 
This was important because the CHR had the power either to allow or block 
distribution of the UNESCO study to the member states of the UN. 

Humphrey pointed out that the normal terms of agreement with a special- 
ized agency like UNESCO were that documents ought to be reproduced and 
distributed in the same way as other documents sent to the CHR. However, 
Mrs. Roosevelt decided that the reproduction of the report should be put 
to a vote during the second session.” By a vote of eight to four the commis- 
sion decided not to distribute the UNESCO report to all members of the 
UN.” The Secretariat was authorized to distribute the report to members 
of the CHR only; this valuable work would not be mentioned again in any 
subsequent proceedings of the commission. 


Negotiating the Controversial Articles 


In the second session in Geneva, the working group on the declaration 
spent long days on revisions, trying unsuccessfully to reconcile opposing 
ideological and practical differences through negotiations and consensus. 
In the end, these differences were either papered over or resolved in favor of 
the dominant view, generally the one backed by the United States. A num- 
ber of the articles generated particular controversy as they made their way 
through the drafting process. The right to rebellion, for example, enjoyed 
widespread support among states, since most had attained independence 
through its exercise, but it ran into determined Anglo-American opposition. 
Both Humphrey and Cassin included the right in their draft declarations, 
based on the stirring language of the U.S. and French revolutions. Proposed 
by Humphrey as the right of an individual to resist oppression and tyranny, 
Cassin revised the text as a right to be exercised in the event of a grave crisis 
caused by human rights violations. Cassin felt that in less dire circumstances 
all citizens had a genuine duty to obey the law. The Latin American delegates 
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supported the idea, and it enjoyed Soviet backing as legitimizing revolution 
in general and resistance to fascist tyranny in particular.” 

The delegations of the UK and the United States, however, were dead 
set against recognizing the right, despite the historic role of revolution in 
defining their own national identities. Britain feared that it would provide 
legitimacy to armed insurrection in the colonies. The United States saw the 
right as undermining the fundamental purpose of the United Nations to 
promote global stability and peaceful resolution of conflict. Arguing that 
respect for human rights obviated the need for revolution, a State Depart- 
ment position paper explained: 


The purpose of the proposed bill of rights is to facilitate the task of the United 
Nations in promoting immunity from oppression and tyranny by peaceful means. 
Forcible resistance should be the last resort after it has become clear that no other 
means can be effective to achieve a just result. A man is arrested by a policeman 
for insufficient reason. This may well be a case of tyranny or oppression. Yet the 
proper course for the man is not to resist; it is to accept the arrest and get his 
remedy in law.“ 


The U.S. argument overlooked the problem that many existing countries, 
not to mention potential tyrannies, lacked functioning systems to protect the 
rule of law. It was also an ironic position for the United States to adopt after 
deliberately sabotaging the CHR’s efforts to reach agreement on providing 
an enforceable “remedy in law” for human rights violations. 

As the right enjoyed too much support to be deleted entirely, the U.S. and 
British delegations worked together successfully first to weaken the language 
and then to bury it in the preamble. The final text reflected U.S. concerns that 
rebellion not be recognized as an affirmative right but rather as a desperate 
measure applicable only in the absence of human rights protection. Thus, 
the preamble states: “Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against tyranny and oppression, 
that human rights should be protected by the rule of law.” 

Another controversial issue concerned the universal basis of human rights. 
While the delegates agreed that the qualities of reason and conscience were 
fundamental to human rights, they could not agree on the original source 
of these inherent values. Did they come from God, nature, or man? This was 
an existential question, eventually resolved by the tried-and-true method 
of agreeing to disagree and allowing silence to speak for all viewpoints. The 
Humphrey and Cassin drafts had avoided the issue altogether; however, 
the Geneva draft read: “All men are endowed by nature with reason and 
conscience.’ Malik proposed that “by nature” be substituted with “by their 
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Creator,’ citing the U.S. Declaration of Independence; the Soviet delegate 
objected, on the basis that “the Declaration was meant for mankind as a 
whole, whether believers or unbelievers’*” The commission dropped the 
reference to a deity, but it was resurrected by Brazil in the Third Commit- 
tee, where a majority supported theistic language: “Created in the image 
and likeness of God, they are endowed with reason and conscience” The 
God and nature camps were too polarized to reach agreement, and the final 
compromise dropped reference to either. Thus, the origins of human reason 
and conscience remained undefined. 

This left open the question of whether women were included in the term 
“men” According to Cassin’s draft Article 1: “all men, being members of one 
family ... shall regard each other as brothers.’ Koretsky challenged the view 
that “men” was synonymous with “people; arguing that this was “an historical 
reflection on the mastery of men over women.”* While Mrs. Roosevelt pro- 
fessed indifference to the gendered use of language, Mehta objected strongly, 
as did Bodil Begtrup, chair of the UN Commission on the Status of Women.” 
There followed lengthy discussions in which different texts were translated 
in various languages. The word for “people” was not gender neutral in either 
Russian or French, so finally the delegates agreed to use the term “human 
beings.” A number of delegates, Cassin among them, insisted on recognizing 
an equivalent English expression for the French concept of fraternité; the 
eventual compromise language referred to “the spirit of brotherhood” Thus 
the final language of Article 1 read: “All human beings are born free and 
equal in dignity and rights. They are endowed with reason and conscience 
and should act towards one another in a spirit of brotherhood?” 

Despite a well-established history in international law, minority rights 
were not recognized in the UDHR; few states were willing to allow external 
scrutiny of such a sensitive domestic matter. Humphrey had included them 
in the original Secretariat draft, but the article gave rise to so much contro- 
versy that the issue was referred to the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities for further study. Eventually 
the notion that minorities were entitled to international protection of their 
cultural identity was dropped in the draft declaration sent to the General 
Assembly in September 1948.” France attempted to restore the idea but 
found little support apart from the Soviet bloc. Latin American countries 
insisted that there were no minorities in their region and that the concept 
would prove divisive and political. As Humphrey noted, the Latin Ameri- 
can assimilationist position also suited the interests of powerful states. Few 
nations were prepared to stand up for minority rights, and the demands of 
sovereignty won the day: 
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Any compromise between the views of the New World, where countries wanted 
to assimilate immigrants, and views held in Europe, where there were historical 
national minorities, would be impossible in the CHR in the views of the Americans 
and British. This was an oversimplification not only because there are in fact indig- 
enous and other national minorities in the Americas but because most European 
governments are just as keen to assimilate their minorities as are governments on 
the other side of the Atlantic.” 


Several other articles occasioned spirited debate between member states. 
The Soviet Union made a strong push to abolish the death penalty in peace- 
time, but the United States and European states rejected the proposal. Rather 
than defend their own practice of executions, they pointed out the hypocrisy 
of Soviet claims to have abolished the practice, noting that imprisonment in 
the gulag system often amounted to a death sentence.” The right to social 
security contained in Article 22 led to a debate between Muslim countries and 
France. The Syrian and Saudi delegates unsuccessfully attempted to replace 
social security with social justice, a broader concept that they felt conformed 
to the Islamic law of zakat, one of the five pillars of Islam, in which a vol- 
untary tax is levied for the purpose of assisting the poor and unemployed.™ 
The French delegate preferred the narrower conception of social insurance 
to ensure that governments would be bound by specific obligations, arguing 
“there could be no social justice without social security, as there could be no 
social security without social insurance.’ Neither proposal was accepted. 


Debating the Hierarchy in Universal Rights 


One of the underlying points of contention throughout the drafting of the 
Universal Declaration was the status of economic, social, and cultural rights 
and their relationship to traditional western civil and political rights. The 
main debates were not over whether economic, social, and cultural rights 
should be included in the UDHR. On this there was a strong consensus; 
almost all delegations believed that they were an integral part of the human 
rights idea and that the declaration would be incomplete without recognizing 
the full array of human rights. The consensus was broken only by Britain, 
which at the outset had submitted a draft human rights treaty composed 
entirely of civil and political rights, and the United States, which opposed 
inclusion of economic, social, and cultural rights despite New Deal legisla- 
tion entitling citizens to social security and welfare, not to mention former 
president Roosevelt’s call for Four Freedoms." But unlike the negotiations 
over the right to rebellion, in which the United States and Britain succeeded 
in substituting their view for that of the majority, Anglo-American unity was 
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not sufficient in this case to override the rest of the CHR, especially given 
the strong support of the Soviet bloc, the Latin Americans, and influential 
representatives such as Cassin, Malik, and Chang. 

Recognition of economic, social, and cultural rights alongside civil and 
political rights did not, however, mean that they were considered equal in 
status. Cassin, who so aggravated the U.S. and British delegations by fight- 
ing hard for economic and social rights, nevertheless perceived a hierarchy 
between them; economic, social, and cultural rights were “almost as im- 
portant” as civil and political rights, representing a “logical development” 
from rather than an equal part of the human rights foundation.” He argued 
that economic and social rights “were different in character from any rights 
outlined in the earlier declarations of the rights of man. They all had in com- 
mon the fact that national effort and international cooperation were needed 
for their very realization.”** In contrast, traditional rights to life and freedom 
of conscience were more fundamental in nature and could be immediately 
safeguarded.” Although the distinction between cost-free “negative” civil 
and political rights and resource-intensive “positive” economic and social 
rights has been criticized and discredited, Cassin’s view was widely shared 
on the commission.” 

During discussions on the right to work, Malik raised the issue of the 
broader environment necessary to fulfill the right in addition to simply pro- 
claiming the right itself. He proposed adding an article “calling attention to the 
need for establishing the kind of economic and social conditions that would 
guarantee this right”—a requirement that was not deemed necessary for 
civil and political rights. A subcommittee was formed to draft an umbrella 
article similar to Article 3, which introduced civil and political rights with the 
definitive statement: “Everyone has the right to life, liberty and security of 
person.” The proposed article for economic and social rights read: “Everyone 
has the right to a good social and international order in which the rights and 
freedoms set out in this Declaration can be fully realized” The Soviet del- 
egate objected to the insertion of the word “good”; it was not clear that even 
if all rights were to be achieved by an individual, it could be attributed to a 
“good” international system. He also derided the failure to mention concrete 
state obligations needed to achieve economic and social rights and dismissed 
the rhetorical language as “a far cry from real social justice anda really good 
social order’ Nevertheless the text, minus the word “good,’ was eventually 
accepted as Article 28 of the Universal Declaration. For forty years the article 
was ignored and forgotten, until human rights proponents reinterpreted it 
as providing the basis for a “third generation” of global solidarity rights to 
peace, development, and a healthy environment.“ 
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The secondary status accorded to economic, social, and cultural rights 
was evident in the debates about the order of these articles in the overall 
Universal Declaration. Even sympathetic members of the CHR granted 
priority to civil and political rights, in terms of both the placement of the 
articles and their level of detail and elaboration. Cassin, Chang, Malik, De- 
housse, and other influential members felt that economic, social, and cultural 
rights had emerged from modern economic and social realities confronting 
the individual and society as a whole, and thus they could be understood 
as “2oth century grafts on an 18th century tree”® Chang argued that this 
historical development was properly reflected in the progression of articles 
in the Universal Declaration—they began with the traditional rights derived 
from European history and philosophy before recognizing the modern set of 
economic and social rights. The first three articles were intended to express 
the French ideals of equality, fraternity, and liberty; Articles 4-21 covered 
the full spectrum of civil and political rights, with an emphasis on judicial 
process and protections; Articles 22—26 covered economic, social, and cul- 
tural rights in more general terms. 

The communist delegates objected to this hierarchy of human rights. 
Mere chronology, in their view, did not justify downplaying those rights that 
reflected a twentieth-century consensus for social justice. On the contrary, 
they argued, the modern understanding was superior to an archaic model of 
rights developed in capitalist Europe in response to feudalism, royalism, and 
the power of the church.” Recognition of formal legal rights was meaning- 
less without the social and economic means to fulfill them. Moreover, legal 
rights were themselves a product of social and economic conditions, as the 
Yugoslav delegate remarked: 


The economic factor has become decisive in the whole social development of the 
present time. Consequently, the social status of the individual is not based on ju- 
ridical instruments but is the result of the social and economic conditions in which 
the individual lives. That means that the civil and political status of the individual 
has become in a very great measure dependent upon his social status. 


During discussions in the Third Committee, Alexei Pavlov, the Soviet del- 
egate, insisted that the western liberal model inverted the true relationship 
between citizen and state, with the state seen in opposition to its citizens. 
Effectively governed modern states were not a threat to the rights of indi- 
viduals but rather the means to the fulfillment of such rights.” The Soviets 
consistently opposed international implementation of human rights, but 
at the same time they championed recognition of state obligations at the 
domestic level. Pavlov accordingly proposed language requiring states to 
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undertake all necessary measures, including legislation, to ensure enjoyment 
of economic and social rights.” Mrs. Roosevelt immediately responded with 
an ideological attack on economic, social, and cultural rights, particularly 
the idea that public action was necessary to fulfill them. While sharing So- 
viet opposition to UN enforcement of human rights, she also made it clear 
that economic, social, and cultural rights did not enjoy legal status even in 
the domestic context, remarking that the U.S. government “did not believe 
that the economic, social and cultural rights listed in the latter part of the 
declaration implied the need for direct government action” 

The General Assembly had the opportunity to debate the hierarchy of 
human rights prior to the adoption of the UDHR. Latin American countries 
in particular argued that the declaration should reflect the values of the 
American Declaration of the Rights and Duties of Man, which emphasized 
the full set of interdependent human rights.” They suggested two concrete 
amendments, both of which were eventually defeated. First, the delegate 
from Cuba, Guy Pérez Cisneros, noted that Article 3’s reference to “security 
of the person” did not accurately reflect the economic and social aspects of 
security and proposed that the article be expanded to include the “physical 
integrity and legal, economic, and social security which is necessary to the 
full development of the personality”? The representative of Mexico empha- 
sized the importance of genuine security for the American goal of “pursuit 
of happiness?’ 

The second amendment, which was sponsored by a number of countries 
including Uruguay, Cuba, Mexico, and Lebanon, sought to reverse the order 
of the thirty articles, placing economic and social rights in the beginning to 
lessen the apparent priority of civil and political rights. They recalled that 
just prior to the San Francisco conference, President Roosevelt had called on 
Congress to adopt a Second Bill of Rights focused on economic and social 
rights.” Cisneros urged other members to promote a progressive vision of 
human rights beyond the centuries-old traditional model: 


It must be borne in mind that man is no longer living in the eighteenth century. 
The twentieth century has witnessed the development of a new concept of liberty, 
which it is important to clarify in the declaration. ... A new declaration of human 
rights will not be a slavish repetition of the 1789 declaration but will present the 
most lofty ideals of the current century.” 


Despite enjoying the support of a majority of Latin American states and 
all nine communist states, these and other proposals to put the two sets of 
rights on more equal footing were defeated by the North Atlantic countries, 
their allies, and their former colonies.” Thus, at the very outset of the human 
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rights project, the document considered to be the most holistic and integrated 
of all human rights instruments legitimized an implicit philosophical and 
practical ranking of human rights.” Soon the Cold War would exacerbate 
the division between civil and political rights and economic, social, and 
cultural rights, resulting in separate treaties for the two sets of rights and 
further fragmentation of the broader human rights concept. 


Abstentions to the Universal Declaration 


The Universal Declaration’s “unanimous” approval by UN member states has 
been interpreted by human rights proponents and historians as a sign of its 
widespread appeal to the diverse peoples of the world. The General Assembly 
session in which it passed had all the markings of a publicity event; the as- 
sembled government representatives seemed to compete with one another 
to heap praise on the document, further burnishing its morally unassailable 
image. Their comments stand out for the manner in which they ignored or in 
effect rewrote the history of the drafting process. In one illustrative speech, 
the Ecuadorian ambassador claimed: 


Throughout many centuries of political struggle to bring about human unity, the 
climax had now been reached with the preparation of the document in which 58 
nations had expressed their common ideal and their identity of thoughts regarding 
fundamental human rights. From time immemorial, man had sought an inter- 
national standard which would make peace and the universal concept of human 
rights a reality.” 


While it is a commonplace for politicians to play to popular expecta- 
tions, the extent of the UN’s embrace of the UDHR indicates both genuine 
appreciation for its achievement and the prevailing atmosphere of intense 
and seemingly exaggerated public hopes for human rights. People wanted 
something meaningful to come from the UN’s commitment to human rights; 
they expected a new international morality, if not a new legality. Such public 
backing gave a measure of ideological “soft power” to human rights and 
raised the cost of opposing them, or even appearing to do so. Even states 
that perceived their fundamental national interests to be at odds with the 
new human rights regime were constrained from casting a negative vote; 
their opposition was expressed in their abstentions, which were ultimately 
subsumed within the declaration’s image of universal acclaim. 

Conventional wisdom dismisses the abstentions as defensive reactions 
by states with poor human rights records; however, many of the states that 
voted for the UDHR also committed violations as a matter of course. Among 
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the abstaining countries, there were three distinct camps: South Africa stood 
alone in seeking to defend its apartheid regime; Saudi Arabia expressed what 
would eventually become a powerful developing-country critique of the 
secular Eurocentric basis of human rights; and the Soviet bloc assailed the 
western ideological bias toward individuals’ rights against the state. 

South Africa’s withdrawal from the human rights project was inevitable, 
based on an irreconcilable conflict between legalized racial oppression and 
moral standards based on the equal dignity of each human individual. Dur- 
ing discussions at the General Assembly, the South African representative, 
Eric Luow, justified abstention on the grounds that while the declaration was 
not binding, it could be interpreted to impose certain legal obligations as an 
authoritative definition of fundamental rights mentioned in the Charter—an 
accurate fear, given its eventual status as customary international law. He 
also criticized the declaration for recognizing rights far in excess of those 
“which were generally accepted all over the world,’ arguing that it was “not, 
after all, the function of the [Third] Committee to codify a whole philosophy 
of life” or to propagate a false notion of equality that “would not be in the 
interests of the less-advanced indigenous population.” He also denounced 
the potential abuse of human rights as propaganda, warning, “It would 
be a tragedy if human rights became a cliché or developed into a political 
slogan.”® His remarks drew outraged criticism from other members of the 
Third Committee, foreshadowing South Africa’s eventual isolation from the 
world community as a human rights pariah. 

Saudi Arabia’s reasons for abstaining were based both on ideological and 
political grounds. That the declaration made no reference to God was seen to 
undermine the religious foundations of the Saudi state. The Saudi represen- 
tative, Jamil Baroody, also denounced the failure of human rights to address 
issues of self-determination and colonialism as an indication of great-power 
politics and international racism. He argued that the supposed universality of 
the declaration only disguised the reality of a secular ideology based on “the 
unity of the European family’* He pointed out that the declaration was based 
largely on “Western patterns of culture, which were frequently at variance 
with the patterns of culture of Eastern states”? Compared to later remarks in 
the General Assembly with regard to western imperialism, Baroody’s critique 
of human rights was relatively mild, but it laid the foundation for broader 
religious, cultural, and political critiques that would come to dominate UN 
discussions during decolonization. 

The communist bloc had voiced objections throughout the drafting pro- 
cess, alleging that the declaration merely proclaimed rights without the means 
to fulfill them, failed to understand the interdependence between the citizen 
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and the state, did not address the social and economic conditions necessary 
to realize human rights, and did nothing to keep the menace of fascism at 
bay. Explaining his country’s decision to abstain, Andrei Vyshinsky argued 
that the Universal Declaration distorted the legal and philosophical basis 
for human rights by failing to recognize that rights “could not be conceived 
outside the State” and that “the very concept of right and law was connected 
with that of the State” Rights that were not protected and implemented by 
the state would become “empty illusions, easily created, but just as easily 
dispelled?*? 

The conclusion that the Soviet Union and its allies were the major losers 
in the human rights sweepstakes seems justified. Their goals of strengthen- 
ing state sovereignty, gaining recognition for a materialist philosophy, and 
opposing fascist ideology were all rejected; on the contrary, the unique 
contribution of the UDHR was its affirmation of individual human rights 
transcending national boundaries. The only consolation for the Soviet Union 
was U.S. support for nonenforcement at the international level, but even that 
proved no defense against the moral force of human rights attacks during 
the Cold War. 


Conclusion: Searching for the Universal in the Declaration 


Was the UDHR truly universal in origin? The claim of universal consensus 
is a critical component of the ideological power of human rights, the very 
foundation of its status as the highest moral principle in international rela- 
tions. The myriad human rights laws, treaties, agencies, and institutions that 
have arisen in the past half-century at the global, regional, and national levels, 
not to mention the ever-growing nongovernmental human rights movement, 
owe a large part of their appeal and authority to the presumed universality 
of the Universal Declaration. 

Today the debate over universality continues to be polarized, with two 
opposing camps accusing each other of either cultural imperialism or cultural 
relativism. In the context of warnings of a looming clash of civilizations, it is 
important to clarify the historical basis of this debate. From the beginning, 
great-power politics and sovereign state interests were integral to the human 
rights story; the very meaning of the word universal must be interpreted in 
the context of a UN comprised of less than one-third of its current member 
states. Many countries were still under colonial rule; many states did not 
allow their citizens a democratic voice; minorities and indigenous peoples 
had few rights anywhere; racial oppression and segregation were the norm 
in many western democracies; and the Soviet gulag awaited political dissent- 
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ers. The Soviet delegate to the Third Committee summed up the dilemma 
(while mistakenly exempting his own country from the list): “The relation- 
ship between the United Kingdom and Malaya, between the Netherlands 
and Indonesia, between different groups in Spain, between the rich and poor 
everywhere cannot be described as brotherly unless the brothers referred 
to are Cain and Abel.”** For these countries to agree on a universal law was 
a tall order indeed. 

There is little room for debating the simple historical fact that the Uni- 
versal Declaration was based largely on western philosophical models, legal 
traditions, and geopolitical imperatives (although strangely enough, the 
conventional view of human rights has still not come around to acknowl- 
edging the full implications of this fact). The background materials used to 
develop the early drafts were, as Humphrey noted, “with two exceptions, all 
from English-speaking sources and all of them from the democratic West?” 
On the other hand, the political negotiations that produced the UDHR were 
lengthy and complex. Smaller states had opportunities to express views, as- 
sert agendas, and contribute to the development of the human rights system, 
leading some scholars to deny that “the international human rights project 
was an extension of U.S. and Western hegemony—or more precisely . . . that 
it was only designed and promoted to serve such a purpose.’ 

While the exact extent of U.S. hegemony can be debated, it is a matter 
of historical record that the United States exercised predominant influence 
over all key decisions of the CHR, due to both the skills and resources of its 
drafting teams and its unparalleled ideological power in the postwar world. 
A few years after its adoption, Secretary of State John Foster Dulles told a 
group of U.S. lawyers that the Universal Declaration of Human Rights was not 
a mere statement of legal principles but America’s “Sermon on the Mount” 
in the ideological struggle against the Soviet Union.*’ Similarly, it is also be- 
yond reasonable dispute that the primary ideological model underlying the 
UDHR was western liberal individualism. Soviet and Latin American efforts 
to introduce alternative ideas of the relationship between rights, society, 
and the state were defeated, and economic, social, and cultural rights were 
included over Anglo-American objections, but in a secondary position. A 
valuable and far-reaching UNESCO study that both recognized and sought 
to reconcile diverse intellectual and cultural rights traditions (discussing, 
for example, the importance of duties and the role of group rights) was sup- 
pressed by the CHR. 

The members of the commission were far from equal; a handful held dis- 
proportionate influence, in particular the “triumvirate” of Roosevelt, Malik, 
and Chang. The first was without doubt the leading and most influential 
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personality on the commission; the latter two, while representing nonwestern 
traditions, were educated in a “European template,’ as more than one com- 
mentator has noted, and were understood at the time to be closely allied to 
the US. position.** Even language played a role. The UN procedure for trans- 
lating papers between English and French—at that point the organization’s 
two working languages—meant that drafts drawn up in English were often 
translated literally without due concern for the nuances of meaning, while 
the policy of consecutive rather than simultaneous translation left many 
delegates unclear as to what was being discussed or how they should vote on 
an issue. According to his biographer, René Cassin admitted that at certain 
times “I failed to understand, and thus let pass, proposals and resolutions 
that did not correspond to my own views.”®? 

However, the most important obstacle to human rights universalism was 
not its decidedly Eurocentric and U.S. flavor; Latin American and Asian 
countries did contribute to the final product, albeit as role-players.” The 
major roadblock was the exclusive focus on the promotion of rights and the 
corresponding blackout on the protection of rights due to an unshakeable 
U.S.-Soviet axis that opposed any and all measures of enforcement. After 
World War IL, different peoples of the world were perhaps more united than at 
any time before or since on the need for a practical enforceable international 
morality to avoid a recurrence of war and its accompanying mass atrocities. 
This is the reason that human rights held near-universal popular acclaim. But 
had the rights of the Universal Declaration included the means of implemen- 
tation in accordance with public hopes and expectations, there would have 
been no “unanimous” approval, no declaration, no universal human rights 
at all; the price of great-power acceptance was the rejection of a system that 
might provide meaningful improvements in people’s lives. 

Nevertheless, the UDHR remains the most holistic and integrated state- 
ment of human rights. It has inspired generations of activists and movements 
to fight for justice. The real historical circumstances of its creation do not 
nullify its subsequent achievements; its appeal and ideological influence 
cannot be discounted simply because the most powerful nation-states were 
prepared neither to submit to international authority nor to hand sovereignty 
over to the rights-bearing individual. Reflecting in his diary on the regrettable 
gap between promotion and protection, Humphrey expressed a hope that 
may yet be fulfilled: “The distinction between moral force and legal binding 
force means little in the present state of international organization. . .. The 
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Human Rights Deadlock in the Cold War 


At the first session of the CHR (January-February 1947), state representatives 
debated the scope and meaning of their mandate to draft an international 
bill of rights. Should it be a declaration of principles, a legally binding con- 
vention, a series of conventions, or some combination thereof?! A strong 
majority of members supported a single enforceable convention. This point 
of view was in line with public hopes that human rights would be the basis 
for anew system of global justice. But the United States and the Soviet Union 
joined forces to foreclose the possibility that they would have to subject their 
domestic policies to international standards, preferring that human rights 
remain subordinate to the prerogatives of great- power hegemony. The CHR 
was compelled to fragment the bill of rights into a triptych comprised of a 
declaration, a covenant, and measures of implementation, and three working 
groups were given the task of negotiating these documents. Members masked 
the political nature of this fragmentation behind professions of concern for 
procedural efficiency and division of labor.’ 

The three working groups were separate and unequal from the start. The 
United States pushed for quick action on the declaration; without it, the entire 
human rights project would be discredited. As a result, the CHR succeeded 
in overcoming numerous disputes to submit the Universal Declaration of 
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Human Rights to the General Assembly in only two years. In contrast, the 
working group on implementation disbanded after several years of fruit- 
less negotiations without a single proposal that gained the CHR’s approval; 
the United States and the Soviet Union were simply not willing to consider 
international mechanisms to implement human rights within national bor- 
ders.’ They shared similar concerns with respect to the covenant but faced 
strong countervailing pressures both within the CHR and General Assembly 
and among broader circles of civil society actors and international jurists. 
The wartime mobilization of public opinion and the proliferation of human 
rights proposals by states, regional groupings, and private legal associations 
created a common expectation that the UN would establish a bill of rights 
binding on all states. At the second session of the CHR (November—Decem- 
ber 1947), Charles Malik gave voice to this prevailing sentiment, declaring 
the establishment of a legal treaty to be the “acid test” of the overall human 
rights project: 


It is imperative that the Commission’s work should result in the drawing up of a Bill, 
a Convention or a Covenant, and not just a mere proclamation. .. . The real point 
at issue is whether there is in the world to-day an international moral sense, whose 
principles can be incorporated in national laws, or whether such anarchy exists in 
that field that only a vague proclamation of general principles can be achieved. If 
the latter is the case, the world is in very grave situation.* 


The world, which had just emerged from a very grave situation, was on the 
brink of entering the Cold War. The hopeful postwar vision of a new world 
order with human rights providing universal standards of protection for all 
people, irrespective of nationality, was soon replaced by global conflict at all 
levels. The CHR became bitterly divided as rival states attacked each other 
on legal, moral, and ideological grounds. At the United Nations, progress on 
human rights agreements ground to a halt. It would take eighteen years of 
contentious negotiations to draft the bill of rights. Departing from the Uni- 
versal Declaration’s integrated approach, the bill of rights was split into two 
separate covenants, and the covenant on economic, social, and cultural rights 
was placed in an inferior position to the covenant on civil and political rights 
despite pious pronouncements of the “interdependence and indivisibility” 
of all rights.” It took another decade for the covenants to gain the thirty-five 
state ratifications necessary for them to enter into force. And even when 
they did so, implementation was weak and relied on self-reporting by states. 
Intended as the cornerstone of an enforceable system of international justice, 
the covenants instead reflected the further weakening and fragmentation of 
the original human rights project. 
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In retrospect, the Universal Declaration crowned a brief honeymoon pe- 
riod when it was still possible, albeit difficult, to bridge competing ideologies 
of rights. By 1950, the Cold War had erupted into the open and the UN was 
functioning as the diplomatic front line. When Mao Zedong’s Communist 
Party took power in China, the United States and its allies contrived to main- 
tain the Kuomintang’s seat at the Security Council and General Assembly, 
prompting a brief Soviet boycott of the UN.‘ When the Soviets later vetoed 
a Security Council resolution authorizing force in the Korean conflict, the 
United States abrogated the great-power agreement that gave the council sole 
responsibility for international security and instead persuaded a majority of 
the General Assembly to adopt the resolution dubiously titled “Uniting for 
Peace” that expanded the UN Charter’s right of self-defense under Article 
51 to allow for American military intervention.’ 

Throughout the 1950s, Cold War tensions, heightened by fears of nuclear 
war, colored every aspect of international relations. The world was split into 
two hostile camps with numerous points of conflict. Europe was divided, 
Soviet tanks rolled into Hungary and Czechoslovakia, and the gulags filled 
with political prisoners.’ In the United States, Senator Joseph McCarthy's 
anticommunist witch-hunts cowed liberal politicians and fostered national 
hostility toward the United Nations, while the proposed Bricker Amendment 
to the Constitution, which would have severely restricted domestic incor- 
poration of international law and human rights, almost passed the Senate.’ 
Facing increased opposition both at home and at the UN, whose new mem- 
bers often favored the Soviet position, President Eisenhower signaled U.S. 
withdrawal from its leading role in the CHR by replacing Mrs. Roosevelt with 
Mary Lord, of whom René Cassin remarked that she conducted her business 
“with a disinterest injurious to the Covenants.’ Such conditions were clearly 
not conducive to cooperative negotiation of human rights treaties. 

The Security Council remained deadlocked in the 1960s while the bal- 
ance of power in the General Assembly continued to shift sharply away from 
western control. The war in Vietnam damaged U.S. standing in the world 
body. The influx of newly decolonized states from Asia and Africa, whose 
liberation struggles were backed by the Soviet Union and China, meant that 
the United States could no longer dictate global policies, although by this 
time the basic tracks of the human rights project had been laid down." The 
brutal and bloody wars of decolonization that devastated local economies 
and claimed millions of civilian casualties were reflected in the diplomatic 
jousting at UN bodies, making compromise elusive and consensus impos- 
sible to reach. 

The protracted series of negotiations that finally gave birth to the covenants 
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in 1966 mirrored this larger context of global conflict. UN delegates spent 
years fighting the same spirited battles over seemingly abstract legal issues: 
Were economic and social rights justiciable in the same manner as civil and 
political rights? Was self-determination a right or a principle held by individu- 
als or national groups? Did the jurisdiction of human rights treaties extend 
to constituent states within federal systems and dependent dominions within 
colonial empires? Behind such debates, fundamental national interests were 
at stake that had implications in the fields of politics, economics, and war. 
These human rights conflicts were not trivial. It mattered to governments 
whether or not their ideological visions and legal systems—or those of their 
enemies—were validated in international law. 

But where amid the cacophony of diplomatic disputes were the hopes 
and desires of ordinary people around the world for an approach to human 
rights that addressed the real problems of daily life? How many would choose 
political freedom for themselves and their children over economic security, 
or vice versa, rather than both together? Was it necessary to distinguish, 
morally or legally, between freedom from torture and freedom from starva- 
tion—particularly if both outcomes resulted from deliberate state policy? 
Such commonsense everyday concerns were largely absent from human 
rights debates at the world body. Indeed, nowhere was the gulf between “we 
the peoples” of the United Nations and the governments that purported to 
represent them more evident than in the global failure to develop a binding 
and effective system of human rights. 


The Controversy over Economic and Social Rights 


The core controversy of the bill of rights concerned the nature of legal 
obligations, which in turn implicated competing ideological visions of the 
respective roles of law and morality in both national government and global 
governance. A simplified understanding is that there were three primary 
groups of states at loggerheads in these human rights debates: the western 
bloc, led by the United States and UK; the communist countries, led by 
the Soviet Union; and the Third World countries, which served as an oc- 
casional buffer between Cold War antagonists. The western view held that 
only immediately realizable and justiciable rights—those rights capable of 
being adjudicated and enforced by domestic courts through traditional legal 
process—should properly be included in a bill of rights. The integrity of this 
position, however, was undermined by consistent Anglo-American efforts 
to deny enforcement measures and limit the jurisdiction even of civil and 
political rights in the colonial and federal contexts. The Soviets championed 
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economic and social rights, minority rights, and the right of self-determina- 
tion but only through enhancing the government’s authority in these areas 
rather than accepting state accountability to individual rights; on the issue 
of international supervision and enforcement, the Soviets were equally if not 
more intransigent than the western powers. Below the surface of this human 
rights clash were competing ideologies of unfettered private market power 
versus centralized state planning. Third World countries generally did not act 
as a monolithic group, although they tended to support the interdependence 
of all human rights and oppose the superpower alliance against meaningful 
implementation. 

At the CHR’s second opening session in December 1947, the UK delega- 
tion submitted a draft convention of eighteen articles consisting solely of 
civil rights derived from English common law tradition; examples include 
the rights of personal liberty, due process of law, and freedom of religion and 
belief.” In this draft, the convention was accompanied by a broader, nonbind- 
ing resolution promoting “international cooperation to achieve the realiza- 
tion of the rights of all persons to work, to education, to social security and 
similar social and economic rights, which cannot by their nature be defined 
in the form of a legal obligation”? The British understood these rights as 
moral aspirations requiring social policy and government expenditure, and 
as such unsuited for inclusion in a legal treaty. René Cassin objected that 
certain political rights and economic rights related to workers were already 
well established in international law.'* 

A revised draft of the UK proposal, this one expanded to include politi- 
cal rights such as freedom from torture and slavery and the right to legal 
personality, was forwarded to the newly formed working group on the cov- 
enant, which met nine times in December 1947 during the CHR’s second 
session.” The working group included Lord Dukeston of the UK as chair, 
Charles Malik as rapporteur, C. H. Wu of China, Omar Loutfi of Egypt, and 
Vladislav Ribnikar of Yugoslavia; in addition, many countries, including the 
United States, sent observers. These representatives advocated diverging 
visions of what constituted a bill of rights and recommended a wide range 
of specific rights. Yugoslavia proposed adding economic and social rights; 
Uruguay urged a ban on the death penalty; the UK wanted a colonial clause 
that exempted dominions from the jurisdiction of human rights treaties; the 
United States favored a federal clause that exempted constituent states within 
federal systems; and France suggested that not one but a series of covenants 
should be drafted.’ Rather than trying to negotiate these various proposals, 
the working group produced a draft of twenty-seven articles based largely 
on the original UK version, adding the controversial federal and colonial 
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clauses and two articles on the rights of workers.” Further work on the 
covenant was postponed for two years while the CHR focused on finalizing 
the Universal Declaration. 

ECOSOC requested the CHR to reconsider the covenant during its fifth 
session (April-May 1949).'* Chang was the chair and, as Humphrey observed, 
“having a very bad time of it?!” Communist countries accused him of hiding 
behind American power and usurping the UN seat that rightfully belonged 
to Maoist China.” In fact, the formerly indispensable ally of Mrs. Roosevelt 
was growing increasingly bitter at what he perceived as America’s arrogant 
and unprincipled human rights policy. He resigned from the UN in 1952, 
denouncing U.S. “dollar policy—all business and materialism without moral 
principles?” 

The fifth session was taken up with heated and unproductive debates over 
the federal and colonial clauses and a U.S.-proposed general limitation clause 
that allowed states to disregard any articles that were inconsistent with do- 
mestic law. Humphrey interpreted the latter as a general escape clause that 
would have eviscerated the purpose of the covenant by leaving each state free 
to pick and choose which rights to recognize.” Members of the CHR were 
increasingly frustrated with Anglo-American efforts to undercut the scope 
and effectiveness of the covenants with procedural limitations and outright 
exclusion of substantive rights favored by most other members, in particular 
the economic, social, and cultural rights established in Articles 22-27 of the 
Universal Declaration. To help resolve controversies about these rights, the 
CHR decided to solicit the input of other UN bodies and outside experts. 

Representatives of the ILO, UNESCO, and several specialized UN agencies 
as well as NGO observers attended the sixth session of the CHR (April-May 
1950). The observers and most members favored including economic, social, 
and cultural rights and civil and political rights in a single covenant but 
decided to delay revising the current draft because of the Soviet boycott of 
the UN to protest the continued seating of the Kuomintang. At its eleventh 
session in Geneva (July-August 1950) ECOSOC deemed the CHR’s draft 
covenant unsatisfactory and requested that the General Assembly resolve 
the major points of disagreement such as the federal and colonial clauses 
and the status of economic and social rights.” 

When the Cold War began, the stage was set for vitriolic debate in the 
General Assembly. The leading issue of contention was whether the covenant 
should reduce the number and scope of rights the Universal Declaration 
recognized. The CHR’s official rationale for separating the declaration and 
the covenant in the first place had been based not on a hierarchy of rights 
but on grounds of efficiency and timing. Latin American countries were 
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particularly insistent that the Universal Declaration was only the first step 
toward achieving the legal enshrinement of the “conscience of mankind” and 
that the covenant was the logical next step in such development.” The rep- 
resentative of Argentina drew attention to the progressive revolution taking 
place throughout the world and maintained that the Universal Declaration’s 
guarantee of economic and social rights was an advance that “kept abreast of 
the progress made by human aspirations in the preceding half-century” 

Lord MacDonald of the UK countered that “if the covenant is to be no 
more than a second edition of the Universal Declaration of Human Rights, 
it is a waste of time to try to cast it in the form of a legal document” Mr. 
Azkoul, the Lebanese delegate, affirmed that “the difference between moral 
and legal obligation is the key to the form of the two instruments.” Dem- 
onstrating the colorful reasoning that flourished in these debates, he sought 
to clarify his position through analogy: 


The Declaration is the product of the intelligence of the United Nations, which 
has surveyed all the possible concepts of human rights. The covenant expresses 
the will of the United Nations, which decides which of the rights selected by the 
intelligence should be respected in law. The Declaration contains a larger number 
of rights than the covenant, since the intelligence acknowledges more rights than 
the will could undertake to apply.”® 


In discussions within the Third Committee, the majority of countries 
disagreed and favored revising the draft covenant to include the full range of 
rights in the Universal Declaration. They maintained that the draft covenant 
as it stood would be of little advantage because it contained rights already 
found in most constitutions but ignored recent legal trends that recognized 
basic human needs as human rights.” The representative of Mexico, noted 
that “as it stands, the covenant is at best a covenant regarding the political 
rights of the individual, and the exercise of those rights is generally assured; 
in that form it cannot contribute to the progress of humanity, particularly 
as it is considered that the problems requiring solution are essentially eco- 
nomic and social”*° 

Referring to decolonization struggles against European imperialism and 
the American civil rights movement, the Soviet delegate denounced the 
absence not only of economic and social rights but also the right to self- 
determination and protection for the rights of minorities, commenting that 
“the covenant contains serious defects and should be radically redrafted so 
that it will constitute a real guarantee of the implementation of the funda- 
mental human rights and freedoms.”*' The Czech delegate observed that “if 
the covenant is accepted as it stands, it will be a hundred years behind the 
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times.’ This time frame was extended back another fifty years in an impas- 
sioned speech by the delegate from Yugoslavia: 


The Universal Declaration of Human Rights does not merely list certain economic 
and social rights; it includes those rights because it conceives of man as an inte- 
grated personality, which for its full expression and well-being requires the enjoy- 
ment of economic and social as well as political and civil rights. Such a conception 
is not fortuitous; it is the logical outcome of a hundred and fifty years of historical 
development. In the modern world, man’s right to social and economic security is 
generally accepted; it has been recognized in the constitutions of a number of States 
with varying political, economic and social structures. The Universal Declaration 
on Human Rights has recognized it on the international plane, and it is for the 
covenant on human rights to transform that conception into an obligation. .. . It 
would be absurd if, through the elimination of economic and social rights, those 
two documents should present diametrically opposed conceptions of the human 
being and his rights. 


In its fifth session (October 1950), the General Assembly criticized the 
draft covenant because it included federal and colonial clauses and omit- 
ted “certain of the most elementary rights,’ failing to recognize that “when 
deprived of economic, social and cultural rights, man does not represent 
the human person whom the Universal Declaration regards as the ideal of 
the free man” It instructed the commission to submit recommendations to 
the next General Assembly session for extending provisions of the covenant 
to constituents of federal states and non-self-governing territories and to 
include “a clear expression of economic, social and cultural rights in a man- 
ner which relates them to the civic and political freedoms proclaimed by 
the draft Covenant?* 


Establishing Hierarchy within Universal Rights 


A solid majority in the General Assembly supported including economic, 
social, and cultural rights in the human rights covenant, and several western 
states changed course and offered a middle path out of the dilemma— include 
these rights but in a separate covenant. The Norwegian delegate reasoned 
that because disagreement might unduly delay the entire project, “it would 
be more practical to enunciate those rights in a separate covenant which 
would follow immediately upon the first.’”*° The UK sought to reassure other 
delegates that “the inclusion of rights which gave rise to precise obligations 
together with rights which would not necessarily weaken any covenant.’ 
Mrs. Roosevelt supported the French proposal that the two covenants be 
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separated but drafted simultaneously, disingenuously claiming that this 
was justified “for the sole reason that the implementation of two separate 
covenants would be quicker than that of a single instrument.” All these ar- 
guments emphasized practical rather than political concerns, similar to the 
reasoning that had previously been used to justify splitting the bill of rights 
into a triptych of declaration, covenant, and implementation measures. In 
that case as well, delegates had insisted, falsely, as it turned out, that such 
expediency would not result in hierarchy and inequality between the sepa- 
rate instruments. 

Bodil Begtrup, the Dutch delegate who had chaired the Commission on 
the Status of Women from 1946 to 1948,” also opposed including economic 
and social rights in the same treaty as civil and political rights, reminding 
delegates of earlier debates in which they had discussed the idea of not one 
but several covenants drafted on the basis of principles contained in the 
Universal Declaration.” The Polish delegate immediately countered, “The 
United Nations has taken no decision, nor does any document exist, to that 
effect. It is therefore necessary to draft a covenant on human rights embrac- 
ing all the elementary rights’ 

At the end of the session, the General Assembly adopted by a lopsided 
vote of 29 to 5, with 13 abstentions, a resolution recommending that the 
CHR include economic, social, and cultural rights in a single covenant and 
make proposals regarding each of the disputed issues, in particular the right 
to self-determination and the federal and colonial clauses.“ But at the CHR’s 
seventh session (April-May 1951), western states ignored these recommen- 
dations and continued to treat the two sets of rights differently. The United 
States and the UK proposed a resolution calling on the General Assembly to 
reconsider its decision about the unified covenant. After that resolution was 
defeated, the working group managed to draft fourteen articles on economic, 
social, and cultural rights and two separate umbrella clauses concerning 
obligations and limitations.” However, the United States and the UK flatly 
rejected the majority decision to treat all rights equally on the grounds that 
economic and social rights were not justiciable. As Humphrey noted, these 
ongoing efforts to prioritize civil and political rights turned the ostensibly 
single covenant into “a covenant within a covenant.”* 

Facing complete deadlock on implementation, the CHR sent the dispute 
back up to ECOSOC, where the United States, the UK, Belgium, India, and 
Uruguay submitted the resolution again, requesting that the General Assem- 
bly reconsider its decision to include economic, social, and cultural rights 
in a single covenant.“ This time the resolution passed despite continued 
opposition from the Soviet bloc and the majority of Latin American states. 
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Several countries explained that their about-face was prompted by aggressive 
Anglo-American lobbying and concerns about losing U.S. support as chief 
backer of the human rights project.” 

This set the stage for a series of procedural maneuvers throughout 1951 
and 1952, when the issue bounced between ECOSOC and the General As- 
sembly in the form of various resolutions and amendments. Countries that 
favored one covenant argued—ultimately in vain—that the original decision 
should not be reversed at the whim of several powerful members; countries 
that favored several covenants insisted that the CHR’s inability to draft a 
single covenant was the result of legitimate and unbridgeable disagreements 
over means of implementation.” 

Rejecting American pressure, the Third Committee of the General As- 
sembly approved, by a vote of 29 to 21, with 6 abstentions, a joint resolu- 
tion by Chile, Egypt, Pakistan, and Yugoslavia that called on the General 
Assembly to reaffirm a single covenant that included economic, social, and 
cultural rights.” But this was far from the end of the matter. In an interesting 
procedural tactic, Belgium, India, Lebanon, and the United States added an 
amendment to the resolution that once again asked ECOSOC to direct the 
CHR to draft two separate human rights covenants that would be approved 
by the General Assembly and opened for signature simultaneously.“ Other 
countries objected that this was not an amendment but a nullification of the 
resolution, but Malik used his authority as chair to forward the amended 
resolution without further vote to the plenary session of the General As- 
sembly.” 

Chile sponsored anew amendment to delete the previous amendment and 
restore the unified covenant, but after intense U.S. lobbying it was defeated in 
the Third Committee by a vote of 29 to 25, with 4 abstentions.” Finally, after 
months of shifting fortunes, General Assembly resolution 543(VI), which 
requested ECOSOC to direct the CHR to prepare two separate covenants, 
passed by a vote of 27 to 20, with 3 abstentions.” Again the human rights 
project was fragmented; again the United States had succeeded in imposing 
its human rights vision on the United Nations despite majority opposition. 

Language in the final resolution that called for the two covenants to share 
as many similar provisions as possible and be simultaneously presented for 
signature gave an appearance of unity to the world body’s fractured human 
rights policy.” But this attempt to save face was belied by statements of record 
by the United States and western states as well some developing countries 
that indicated a strong bias against economic and social rights. 

Once this major ideological dispute was resolved, the CHR made progress 
in its next two sessions toward completing the two draft covenants. Not- 
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withstanding the mandate to treat the two sets of rights in an equal manner, 
the working group moved expeditiously along separate tracks, drafting civil 
and political rights as immediately realizable individual rights that impose 
absolute obligations on the state and economic and social rights as broad 
policy goals to be progressively realized according to each state’s particular 
resource constraints.” Western states were comfortable modeling civil and 
political rights on justiciable constitutional rights, but Soviet and many Third 
World countries, which had championed the idea of a unified covenant, 
were reluctant to recognize government accountability for economic and 
social rights. 

The drafting history and plain language of the two texts reinforced the 
hierarchy within human rights.” Beyond the special case of the right to self- 
determination, the only common language was in the nonbinding preambles 
and the procedural and technical provisions.” The contrasting phrasing of 
crucial articles undermined the legal status of economic, social, and cultural 
rights and established a legacy of unequal treatment that continues to affect 
the human rights system today. Civil and political rights were expressed 
in classical rights terminology: “Every human being has the inherent right 
to life (Article 6)... . No one shall be subjected to torture (Article 7).... 
Everyone has the right to liberty and security of the person (Article 9).... 
All persons shall be equal before the courts and tribunals (Article 14)?” But 
for economic, social, and cultural rights, the primary actor and agent was 
the state rather than the person: “The State Parties to the present Covenant 
recognize the right to work (Article 6)... . The State Parties to the present 
Covenant undertake to ensure the right of everyone to form trade unions 
(Article 8).... The State Parties to the present Covenant recognize the right 
of everyone to an adequate standard of living (Article 11)” 

Compounding this disparate treatment, Article 2(3) of the civil and po- 
litical rights covenant mandated effective remedies for violations, requir- 
ing states to “ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy . . . determined by 
competent judicial, administrative or legislative authorities . . . [and] ensure 
that the competent authorities shall enforce such remedies when granted.”” 
In contrast, the economic, social, and cultural rights covenant not only 
omitted any mention of violations or remedies but also provided a broad 
escape clause in Article 2(1) that undermined the prospects for holding 
states accountable: “Each State Party undertakes to take steps, individually 
and through international assistance and cooperation, especially economic 
and technical, to the maximum of its available resources, with a view to 
achieving progressively the full realization of rights’ 
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The CHR submitted draft covenants to the General Assembly within two 
years of the decision to split the bill of rights. At its ninth session in 1954, 
the General Assembly undertook the first review of the two covenants, 
supplemented by a detailed reference document that summarized the 
drafting history of various articles.“ But continued political polarization, 
particularly around the issues of the highly contested right to self-determi- 
nation and western efforts to restrict the effect of the covenants in federal 
states and dependent territories, delayed agreement on the basic texts until 
1962. Disputes about implementation added another four years to these 
negotiations and deepened the split between the two covenants. While the 
Soviet Union and its allies fought hardest against legal enforcement, most 
states were either hostile or indifferent to the idea of empowering citizens by 
giving them practical avenues to achieve their human rights, and the lowest 
common denominator won the day.” 

The covenant on economic, social, and cultural rights was denied a 
monitoring body to ensure state compliance and a mechanism for review- 
ing individual complaints. Only in 1986 did ECOSOC agree to establish the 
Committee on Economic, Social and Cultural Rights, and that committee 
has no means to review individual petitions. The civil and political rights 
covenant fared marginally better: Articles 28—45 established an expert 
monitoring body, the Human Rights Committee, but it has no capacity for 
independent investigation and therefore depends on self-reporting by states. 
The committee was granted authority to review individual complaints, but 
only if states signed an addition protocol attached to the covenant. 

The General Assembly approved the two covenants in December 1966. 
By 1976, each had gained the requisite number of state ratifications to come 
into force—almost thirty years after the peoples of the world had turned to 
the UN in hopes of establishing a new global code of universal rights. 


The Political Ideology of Separation 


The United States and a relatively small group of western states led the suc- 
cessful drive to divide the human rights covenant. Why was it so important 
for them to deny equal recognition of economic and social rights? American 
intransigence was especially puzzling due to its apparent contradiction of 
President Roosevelt’s Four Freedoms speech of 1941, which had played a 
crucial role in raising the international profile of a broadly conceived vision 
of human rights that included economic rights. But the four freedoms were 
intended to entrench New Deal reforms in the domestic political landscape 
and provide a global platform for spreading American values.® President 
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Roosevelt and his State Department never seriously contemplated accepting 
international legal standards in the national sphere. Once the McCarthyite 
right wing launched a sustained attack against the UN, Mrs. Roosevelt was 
given explicit written instructions by her State Department advisors to re- 
ject any moves toward recognizing the legal status of economic and social 
rights.” 

Other western states did not face such virulent domestic opposition 
but shared a common legal heritage derived from the post-Enlightenment 
revolutions against feudal authority. In this tradition, individual rights were 
conceived as protection against state, and clerical power and property rights 
were limited to protection of private property. They did not recognize com- 
mon rights to public goods like education and health care as enshrined in 
the constitutions of most communist and Third World states. Conceding 
the equal value of economic and social rights at the international level, even 
without viable enforcement measures, posed an ideological threat to western 
legal and political traditions. 

Proponents of civil and political rights offered several rationales for grant- 
ing them a privileged position. They were conceived as “negative” rights that 
asked of power only to leave the free individual alone and therefore served as 
protection against government encroachment on liberty and integrity (ie., 
torture, detention without due process, restriction on speech and belief). In 
this view, economic and social rights required “positive” state intervention 
to provide such public goods as health care, education, and housing. Civil 
and political rights were therefore considered absolute and immediately 
achievable through judicial means, whereas economic and social rights 
were relative and could only be gradually and progressively implemented 
through social policy. According to this paradigm, civil and political rights 
were virtually cost free, but economic and social rights required significant 
financial resources and national effort. 

State representatives, primarily from western powers, put forward these 
ostensibly legal distinctions throughout the UN debates to justify subor- 
dinating economic and social rights in the covenants. Typical of this line 
of argument, the Canadian delegate explained the difference between the 
two sets of rights: “The former [civil and political rights] are primarily the 
rights of the individual with relation to others and to the State; the latter are 
only rights in so far as they are derived from the general duty of the State to 
work for the public good’”® In his view, political systems might choose to 
confer material social advantages on citizens, but these were not legal rights. 
Rather, they were “declarations imposing moral obligations” A number of 
communist and Third World countries agreed that the two sets of human 
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rights were implicitly unequal, but they reversed the hierarchy. Insisting that 
economic and social rights should take priority, they critiqued the individu- 
alistic nature of civil and political rights and developed a normative model 
of “progressive” and “regressive” rights.” Such was the politicized rhetoric 
of universal human rights. 

However, western states were not alone in their quest to privilege the legal 
status of civil and political rights. Several Third World countries, concerned 
about having to assume legal obligations to ameliorate the enormous crisis 
of domestic poverty, also preferred to downplay the validity of economic and 
social rights. The Indian delegate observed that while the two sets of rights 
had indeed emerged from the same root, “it would be imprudent to ignore” 
their differences.” He commented: 


It is, indeed, not necessarily axiomatic that the two groups of rights are equal in 
importance. Political and civil rights are of an absolute nature and, even making 
allowance for periods of national stress and emergency, governments are under the 
undeniable obligation of guaranteeing those rights to the citizens, and the citizen 
has an equal obligation to retain and exercise them . . . whereas the principle that 
the State should contribute to the welfare of the citizens by the provision of social 
and economic rights and amenities arose at a much later date. ... Those rights are 
not absolute; it was impossible to lay down, for example, to precisely what standard 
or level of education a person has the right.” 


At the end of the day, however, the decisive factor was the bare-knuckled 
American threat to scuttle the entire process unless economic, social, and 
cultural rights were treated differently. As the British representative point- 
edly cautioned, “It would be a tragedy if it [the covenant] were to remain 
a dead letter, either because States were unwilling to ratify it or because it 
was loosely drafted as to be capable of various interpretations.’ His Belgian 
counterpart had earlier noted that “excessive perfectionism presents a danger 
which would be greater in the case of the single instrument than if two or 
more covenants were drawn up,’ the danger being that the covenant “might 
never see the light of day.” 

These less-than-subtle warnings were enough to cow many states into 
accepting, however reluctantly, further fragmentation of the bill of rights.”° 
The representatives of Pakistan and Chile took the optimistic view that the 
two covenants could be merged into one at a later stage if the General As- 
sembly wished to reverse its decision.” But the Iraqi delegate made a more 
accurate prediction: “Mankind would not appreciate the—possibly very 
excellent— practical reasons underlying it but would conclude only that the 
United Nations had not considered that the two sets of rights were equally 
important for human progress”? 
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Because of the Cold War polarization of the human rights debate, there 
were few attempts to find a coherent conceptual basis for treating the two 
sets of rights alike. One such effort was made by the Israeli delegate, Mr. 
Najjar. Pointing out the fallacious reasoning behind the “absolute” nature of 
civil and political rights, he observed that implementing them required “a 
highly developed judiciary organization, which cannot be achieved at short 
notice.” In his view, the sharp distinction between immediately achievable 
civil and political rights and progressively realizable economic and social 
rights was artificial. Rather, he suggested, all human rights could be divided 
into two categories: those that could become an immediate reality because 
the structures necessary to implement them already existed and those that 
required additional time and resources to become a reality.*° Because different 
states were at different stages in their development, they would necessarily 
place the same right in different categories. 

The Israeli argument foreshadowed the UN consensus that emerged after 
the Cold War, although at the time it fell upon deaf ears. The primary justifi- 
cations for separating the covenants have since been criticized as ideological 
and self-serving. For example, two human rights scholars have observed that 
the same western powers “that made the greatest effort to affirm the obli- 
gation of progressive realization [limited to economic, social, and cultural 
rights] are now often among those that cite the weakness of the obligation 
as evidence of the secondary, non-legal or non-binding nature of economic 
and social rights”® Similar circular reasoning that because western legal 
traditions recognize only civil and political rights, economic and social rights 
are therefore universally nonjusticiable has been disproved by the practical 
experience of constitutional adjudication in numerous jurisdictions, notably 
South Africa, India, Argentina, and several European Union countries.” 
Today most human rights scholars and practitioners dismiss sharp distinc- 
tions between the two sets of rights. Instead, it is understood that all rights 
have both negative aspects—the inclination of states to deprive disfavored 
individuals and groups of rights seems to apply equally to rights to health 
care and education and rights to free speech and due process—and positive 
aspects that require states to commit resources and build institutions.™ 

Irrespective of its motives or validity, the decision in 1952 to divide the 
bill of rights had important consequences that remain imprinted on the UN. 
This further fragmentation of the universal human rights project ensured 
that two distinct discourses of rights were developed almost independently 
of one another.** The broader disconnect between human rights and the 
fields of development, trade, and economic security had its roots in the long- 
standing neglect of economic and social factors within human rights. While 
the tangible impacts of this neglect are difficult to determine, it is clear that 
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a more robust and integrated human rights approach could have mitigated 
the extremes of poverty and inequality evident throughout the world today.® 
The denigration of economic and social rights and consequent irrelevance of 
human rights in global socioeconomic policymaking was neither inevitable 
nor inescapable. On the contrary, the record of UN negotiations indicates 
the extent to which the fragmentation of human rights was closely contested 
and historically contingent. 


Colonialism and Self-Determination 


Judging by the terms of the covenants, self-determination appears to be the 
single issue that somehow bridged the partisan divisions that characterized 
the development of other human rights at the UN. It is the only substantive 
right affirmed in identical language in both covenants. Not only that, self- 
determination appears in front of all other rights, refers to the right of all 
peoples without distinction, requires states to promote and respect the right, 
and explicitly recognizes political, economic, social, and cultural aspects as an 
integrated whole. Because of its language and position in the covenants, UN 
human rights bodies typically describe self-determination as the foundation 
and cornerstone of the entire human rights framework. Common Article 
1 of the two covenants says: 


1. All peoples have the right to self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social 
and cultural development. 

2. All peoples may, for their own ends, freely dispose of their natural wealth 
and resources without prejudice to any obligations arising out of interna- 
tional economic co-operation, based upon the principle of mutual benefit, 
and international law. In no case may a people be deprived of its own means 
of subsistence. 

3. The State Parties to the present Covenant, including those having responsibility 
for the administration of Non-Self-Governing Territories, shall promote the 
realization of the right to self-determination, and shall respect that right, in 
conformity with the provisions of the Charter of the United Nations.*’ 


But the appearance of international agreement on the right to self-deter- 
mination is highly misleading. It was one of the most divisive human rights 
issues at the UN, prompting contentious debates in the CHR that, according 
to Humphrey, nearly “torpedoed the covenant” The consensus language 
on the right to self-determination masked a series of conflicts about its 
meaning and who was entitled to exercise it; these conflicts ran even deeper 
than the divide between the two covenants. The battle over splitting the hu- 
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man rights covenant concerned which of the Cold War’s competing legal 
ideologies would receive international sanction and legitimacy. The battle 
over self-determination concerned which national groups would receive the 
fundamental rights of statehood and its accompanying political, economic, 
and military powers. The self-determination debate therefore affected the 
nature and composition of the United Nations itself and struck at the heart 
of the international system. 

The UN was founded upon the primacy of nation-states and especially 
the hegemony of great powers. The global order established by the victorious 
powers after World War II maintained fundamental attributes of the colonial 
past; most of the world’s peoples and territories remained dependent and 
subordinated. But the imperialist powers lacked the military and political 
capacity to maintain their dependent dominions. The increasingly forceful 
demands of unrecognized nations soon revealed that the international status 
quo was not sustainable. The speed with which decolonization gained mo- 
mentum around the world shocked western elites. UN membership doubled 
in the span of a decade, creating more new states than the aftermath of the 
two world wars combined.” 

The human right to self-determination was inseparably linked to the 
geopolitical process of decolonization. As more states gained independence, 
the push for self-determination in the UN grew stronger. By the mid-1950s 
it was no longer possible for western powers to deny recognition of self- 
determination as a human right. The question became whether the right 
could be recognized without fragmenting the territorial basis of the UN’s 
nation-state system. 

Ironically, it was the newly established states that insisted on limiting the 
destructive potential of self-determination by rejecting its application to 
peoples struggling for self-expression outside the limited territorial context 
of decolonization. In the end, the right to self-determination in the covenants 
recognized the ground realities of decolonization without legitimizing rights 
to secession or internal democratic participation. Summarizing this broad 
historical trend, one legal scholar has observed that “in the second half of 
the twentieth century, a territorial right [limited] to independence for for- 
mer colonies replaced the nineteenth century principle of allowing ethnic, 
linguistic, or religious groups to form various kinds of political units." 


Self-Determination in Modern History 


Before turning to the specific UN debates about self-determination in the 
19505, it is useful to sketch its recent development in international law. When 
the UN was established, self-determination was a relatively new concept, 
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having arisen in the nineteenth century in response to demands for politi- 
cal self-expression by ethnic and linguistic groups within larger European 
polities. It destabilized the traditional fortress-like concept of sovereignty 
that had prevailed in Europe since the Peace of Westphalia in 1648, in which 
states generally respected one another's territorial boundaries while com- 
peting to subjugate non-European peoples in the “great game” of imperial 
conquest.” 

World War I delivered a deathblow to Westphalian sovereignty. Presi- 
dent Wilson’s stirring rhetoric proclaiming a new era of self-determination 
sparked nationalist movements not only in Europe but throughout Europe’s 
far-flung empires.” The establishment of the colonial mandates co-opted 
these pressures within new legal and political structures, but the genie was 
out of the bottle. Nevertheless, the political principle of self-determination 
did not receive recognition in international law. Wilson’s proposal to give 
the principle of self-determination legal status in the Covenant of the League 
of Nations was rejected not only by the European powers but also his own 
secretary of state, Robert Lansing: 


Fixity of national boundaries and of national allegiance, and political stability will 
disappear if this principle is uniformly applied. What effect will it have on the Irish, 
the Indians, the Egyptians, and the nationalists among the Boers? Will it not breed 
discontent, disorder and rebellion? Will not the Mohammedans of Syria and Pal- 
estine and possibly of Morocco and Tripoli rely on it? How can it be harmonized 
with Zionism, to which the President is practically committed?” 


Lansing’s fundamental concern resurfaced decades later during UN debates 
about self-determination as a human right. 

World War II unleashed another wave of nationalist passions and again 
raised high expectations for self-determination worldwide, which were 
quickly dashed by the victorious powers once they established the United 
Nations. Behind the rhetoric of universality “the concept of sovereign equality 
remained confined to a few, the right of self-determination denied to large 
sections of the world’s population”® The Atlantic Charter’s recognition of 
“the right of all peoples to choose the form of government under which they 
will live” helped mobilize a powerful wartime coalition of diverse peoples.” 
But the UN Charter in Articles 1(2) and 55 downgraded this right to “the 
principle of equal rights and self-determination of peoples” and confined it 
to the context of developing “friendly relations among nations.”” The travaux 
préparatoires from the San Francisco conference indicate that the concept of 
self-determination was left deliberately ambiguous to accommodate great- 
power tensions and that it was considered separate from and subordinate 
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to the UN’s overarching principle of sovereign equality between recognized 
nation-states.” At the time, the United States supported stronger language 
but the European powers insisted on a vague formulation to dampen agita- 
tion in their colonies; Churchill was deeply suspicious that the United States 
intended to dismantle the British empire and bring the new states into its 
economic orbit, similar to the nineteenth-century U.S. strategy of backing 
Latin American independence movements against Spain under the rubric 
of the Monroe Doctrine. 

By the time the CHR commenced serious discussions on self-determina- 
tion, however, the global tide had turned. Many liberation movements were 
finding inspiration and material support from the Soviet Union and China, 
and the United States had moved toward Europe’s position of rejecting self- 
determination as a human right. Communist and Third World states fought 
back, determined to remedy the Universal Declaration’s failure to mention 
self-determination and reverse their defeat over economic, social, and cul- 
tural rights. They defined self-determination to include economic, social, and 
cultural as well as political independence, prompting a U.S. State Department 
legal expert to complain that “the term self-determination was crowded into 
Article 1 of the Charter without relevance and without explanation; and upon 
that basis delegates today are making fantastic claims . . . not merely [for] 
independence .. . but perfect satisfaction for all human desires.” 

In effect, the UN negotiations about self-determination served as a dip- 
lomatic proxy for the conflicts raging across the globe. Each of the major 
issues CHR faced had a practical counterpart outside the walls of the UN. In 
this charged context UN representatives in the CHR and General Assembly 
negotiated the key questions: Was self-determination a human right or a gen- 
eral principle? Did it implicate economic as well as political independence? 
Did it encompass the right to internal democratic participation? Did it apply 
only to colonized and non-self-governing territories, or did it also apply to 
national groups seeking to secede from recognized states?! 

As with all human rights issues at the UN, Cold War animosity colored the 
debates. Soviet delegates accused the United States of pursuing imperialist 
policies in an era when more nations were demanding independence: 


The United States Government’s aggressive and imperialist plans are forcing it to 
become more and more involved in the colonies and spheres of influence of its al- 
lies, who are having to yield part of their privileges to it. Thus the United States has 
become the leader of the resistance to the oppressed people’s movement towards 
liberation. It is waging war on the Korean people; it is financing the war which 


France is waging against the people of Vietnam. 1! 
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The United States responded by pointing to the condition of nations denied 
sovereign rights and independence within the Iron Curtain and denouncing 
Soviet hypocrisy and double standards: “The Soviet Union has deprived a 
large number of countries of the right to self-determination by its resort to 
force and subversive activities. ... The government and people of the United 
States are traditionally devoted to the principle of self-determination.”!” 
What was unusual about the conflict over the right to self-determination 
was that, for the first time, the United States and western allies were unable 
to impose their stamp on the human rights regime, in part because many 
new states perceived the issue as fundamental to their national identity and 
voted with the Soviet bloc. 

In the first few sessions of the CHR, western states blocked efforts to 
discuss self-determination. In response, the General Assembly directed it 
in 1950 “to study ways and means to ensure the right of peoples and nations 
to self-determination, and to prepare recommendations for consideration 
by the General Assembly”! The CHR remained deadlocked in its 1951 ses- 
sion as western states offered numerous procedural objections and resisted 
majority proposals to include economic self-determination and emphasize 
the responsibility of colonial powers. Thereupon the General Assembly 
took the unusual step of insisting that the CHR include an article in the 
draft covenant using the language: “all peoples shall have the right to self- 
determination”! 

The CHR spent most of its eighth session (April-June 1952) debating 
the issue. Humphrey attributed the actual drafting of the article to Hernan 
Santa Cruz of Chile and noted how annoyed Mrs. Roosevelt appeared to be 
when language was introduced that not only asserted that self-determination 
was a right, not a principle, but that it also had economic as well as political 
components.'™ She attacked the concept of economic self-determination in 
her regular newspaper column: 


The sins of the past are rising up to make life difficult for us in many ways! The 
delegate from Chile presented an article that . . . stated [that] the right of people 
to self-determination included the economic right to control all of their natural 
resources and not be deprived of their use or their means of existence by the ac- 
tion of any outside power. It amounts practically to confiscation of property of 
foreigners without compensation being legalized by a treaty." 

This issue was of fundamental importance to western states, which feared 
that recognition of economic self-determination would give countries a legal 
mechanism for altering terms of trade and imposing new regulations on 
private corporations. In view of the bitter legacy of economic exploitation 
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colonialism had wrought, communist and Third World states were adamant 
that sovereign independence required national control over both economic 
and political life. Responding to Mrs. Roosevelt’s critique, the Chilean del- 
egate asserted: 


There is no question of authorizing States to denounce international agreements 
arbitrarily, rather is it a matter of settling relations between nations and foreign 
private undertakings, which made large profits by exploiting a country’s natural 
resources without in most cases being affected by its legislations. The realization 
of the right of peoples to self-determination in accordance with United Nations 
principles should enable any State in a condition of economic subordination to 
recover full sovereignty by acquiring complete control of its own natural resources 
and should place that State in a position to apply its own national legislation to 
any private industry. 

During its eighth session, the CHR recommended that the General As- 
sembly adopt a resolution calling for states to recognize “the right of self- 
determination of the people of Non-Self-Governing and Trust Territories 
who are under their administration; and grant this right on a demand for self- 
government” ascertained through a UN plebiscite.’ Western states argued 
against focusing only on the colonial context and backed a U.S. amendment 
to extend the right to “all territories,’ including dependent territories—an 
ironic position for countries that in other settings continued to reject the 
right itself.’ This amendment did not succeed; the original resolution passed 
over strong western objections." 

Negotiations over the scope and content of the right to self-determination 
continued for several years as draft articles and resolutions shuttled between 
the CHR and the Third Committee of the General Assembly. Throughout 
these debates, the United States, the UK, France, and other western pow- 
ers fought hard against recognizing self-determination in the human rights 
covenants, fearing that UN endorsement would strengthen nationalist 
movements and impinge on decisions they believed fell properly within the 
mandate of the UN Trusteeship Council. The comments of New Zealand’s 
delegate in response to Western Samoa’s declaration of independence are 
indicative of western attitudes at the time: “In the opinion of the New Zea- 
land delegation, an obligation to grant self-government whenever a demand 
is made would be in direct conflict with the Charter and the Trusteeship 
Agreements. ... The findings of the [New Zealand] Mission, later endorsed 
by the Trusteeship Council, were that Western Samoa was not yet ready for 
self-government?! 

Such statements elicited sharp rejoinders from Soviet-bloc countries, who 
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found in the anticolonial argument a powerful diplomatic tool to attack the 
West and win favor with the emerging UN majority. The Soviet representa- 
tive stated that “alleged lack of political maturity cannot serve as a ground 
for disregarding the national rights of any group. ... Indeed, arguments to 
the contrary prove the desire of certain States to achieve world hegemony.” 
Complaining of “outworn” arguments, the Indian representative asserted 
the immediate right of all colonized peoples to self-determination: “India, 
speaking for all those countries in Asia which have so often been told that 
they would have to be patient and wait for the day when, after a gradual 
evolution, they would be able to achieve autonomy, wishes to state that at 
that moment all peoples, whatever stage of development they have reached, 
have the right to govern themselves?” 

As was the case with economic and social rights, western opposition to 
self-determination was often couched in technical and procedural concerns. 
A number of states pointed to ambiguities of definition as they warned of 
the dangers of recognizing so broad and malleable a concept. The delegate 
from the Netherlands cautioned the General Assembly that the idea of self- 
determination was controversial and not susceptible to the kind of interstate 
consensus that was necessary to reach agreement on fundamental human 
rights. In his view, self-determination “is a complex set of ideas, rather than 
a single concept.” 


The principle of internal self-determination, or self-determination on the national 
level, should be distinguished from that of external self-determination... the right 
of a group which considers itself a nation to form a State of its own. ... So complex 
a problem must be approached cautiously, the more so because the adoption of too 
far-reaching a resolution might arouse unjustified expectations and still further 
increase confusion in a world that so greatly needs peaceful evolution." 

Mrs. Roosevelt issued a similar warning about expanding the legitimate 
principle of self-determination into a right that might wreak havoc on the 
established tenets of international order: “The concept of self-determination 
is a vital principle, and like all principles it cannot be applied absolutely or 
rigidly. . . . Just as the concept of individual liberty . . . carried to its logical 
extreme would mean anarchy, so the principle of self-determination given 
unrestricted application can only result in chaos” ™’ 

These concerns were not solely (even if largely) pretexts for resisting de- 
colonization, nor were they merely academic. Newly established multi-ethnic 
states such as India, Indonesia, and almost all the African nations included 
dozens of subgroups with different languages, histories, and cultures; none 
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of them conformed to Stalin’s famous objective definition of a nation for 
purposes of self-determination: “A nation is a historically evolved, stable 
community of language, territory, economic life, and psychological make- 
up manifested in a community of culture” These states were vulnerable 
to claims by internal groups for self-determination or secession. These two 
terms potentially described identical facts but carried vastly different political 
significance; the former was sanctioned by international law and the latter 
was disallowed." Such concerns were heightened by the publication of an 
influential book by international jurist Georges Scelle arguing that the right 
to self-determination could force governments to renounce their right to 
resist secession." 

The fundamental dilemma most anticolonial movements faced was that 
their struggles were demarcated by the imperialist objectives of their former 
colonial masters. The era of colonialism divided and carved up peoples and 
their territories for a variety of reasons—competition between imperial pow- 
ers, maximum exploitation of local resources, policies of divide, conquer, 
and rule, and so forth—that disregarded previous national, cultural, and 
historical continuities.’ Different ethnics groups were divided, merged, and 
lumped together, in the process acquiring new and unstable national identi- 
ties. Liberation movements resisted and yet were defined by these injustices. 
They created new states within the confines of foreign-imposed borders and 
rejected the threat to their political power and potential destabilization that 
would have accompanied a revisitation of those territorial realities.” Drawing 
on the precedent established by Latin American independence movements in 
the nineteenth century, the Organization of African Unity officially adopted 
the legal principle of uti possidetis and accepted the former colonial lines as 
the official borders of the new multi-ethnic states." 

The French delegate had in mind this vulnerability to secession when 
he observed that “self-determination is a double-edged sword which often 
wounds those who use it.”’” Explaining France’s opposition to the right, 
he pointed to the conflicting and incompatible positions of different coun- 
tries: 


There is no general agreement in the Committee either on the content of the 
principle or on the areas of the world in which it should be applied. In the view of 
some, the right of peoples to self-determination is largely equivalent to democracy, 
since no people living under a dictatorship can make its own decisions; to others 
it means political independence, while still others treated it as the equivalent of 
economic independence. Similarly, some think its application is most called for 
in Eastern Europe, whereas to others it evokes African or Asian countries. Such 
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lack of agreement is only natural, since the principle of self-determination has 
never been defined in positive law and no one knows when, by whom and how it 
can properly be applied.’ 


Such arguments, while accurately highlighting significant areas of am- 
biguity and uncertainty, were unconvincing to a majority of UN members 
for whom the basic necessity of validating liberation struggles was far more 
important than technically defined legal terminology. In matters of national 
independence, the western powers had little credibility with states that had 
suffered from foreign domination and exploitation. The Chinese delegate 
expressed a widely held view when he demanded legal status for the right 
to self-determination and rejected efforts to limit its scope: 


The States that were exploiting the human and natural resources of dependent 
countries want to convince the Commission that they favor the right of self- 
determination. In actual fact, their sole desire is to specify exactly what is to be 
understood by that right and the French representative has even declared that 
in no circumstances would he be able to advise his Government to agree to the 
insertion in the covenant of an article affirming that right, since that would be 
tantamount to adopting a hostile attitude towards the Administering Powers. 
... An article, however imperfect, affirming that right would enable a recognized 
moral principle to be transformed into a legal obligation. The exact meaning of 
the terms in which the article is to be couched is not so important as the spirit to 
which it would be applied.!*4 


By the time the CHR submitted draft covenants to the General Assem- 
bly, a majority had overcome objections by its most powerful members to 
place the right to self-determination, including its political and economic 
aspects, as common Article 1 in both covenants. At that point negotiations 
shifted to the Third Committee, which held twenty-six meetings to discuss 
self-determination at its tenth session in 1955; it debated the issue at several 
subsequent sessions as well.” 

The UK, France, Australia, and the Netherlands were among the coun- 
tries that argued that Article 1 should be deleted from the covenants.” 
Belgium argued that it actively encouraged secession: “As it stands, leaving 
the article is tantamount to an incitement to insurrection and separatism?!” 
But increasingly large margins in the Third Committee rejected attempts to 
remove self-determination from the covenants as the process of decoloniza- 
tion gathered momentum.” 

Western states adopted several tactics to forestall recognition of an expan- 
sive right to self-determination in both covenants. They proposed splitting 
the article into separate political and economic components attached to 
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their respective covenants, which would have diminished the legal authority 
of economic self-determination, but this idea rekindled the bitter disputes 
over splitting the covenants and was easily voted down.” Also rejected was 
a western proposal to recognize the right to self-determination in a General 
Assembly declaration rather than in the covenants; according to the Egyp- 
tian representative: “A mere declaration would be nothing more than a hazy 
shadow of existing realities. . . . It is difficult to see how the United Nations 
can be so lukewarm and reduce its obligations to a mere declaration which 
would have no binding force”? 

Another recurring debate centered on including the right of democracy 
and political participation within the larger framework of self-determination. 
In the early negotiations of 1950, the United States had tried without suc- 
cess to include the right to participate in one’s own government within the 
ambit of self-determination; this attempt was primarily backed by western 
states that were otherwise opposed to the right itself." The United States in 
particular continued to promote the concept of internal and well as external 
self-determination at every opportunity as a lever against Soviet domina- 
tion of Eastern Europe. Mrs. Roosevelt argued that “self-determination is a 
right which belongs to all peoples without distinction; the United Nations 
should not . . . refer only to peoples which have never exercised the right of 
self-determination ... [and not] peoples which have once exercised the right 
and had it snatched from them.”!” 

A number of Third World states, especially from Latin America, sup- 
ported this idea as a check against domestic tyranny, and reintroduced the 
proposal at the Third Committee. The Costa Rican delegate pointed out that 
peoples living under the yoke of dictatorship could not enjoy the right to 
self-determination any more than those living under foreign domination.” 
The majority rejected this view, fearing that it would provide powerful states 
a legal justification for intervening in the domestic affairs of other nations. 
The delegate from Ceylon remarking that “it is dangerous to confuse political 
freedom with national independence. ... The right of peoples and nations 
to self-determination is simply their right to establish their own political 
institutions, to develop their economy and to direct their culture and social 
evolution without any foreign intervention”? The Ghanaian representative 
expressed the predominant view in the General Assembly that self-determi- 
nation should be restricted to the decolonization struggle: “There is no doubt 
whatever [that] the right of self-determination applies first and foremost to 
those who have never had the opportunity of exercising it in the past, that 
is to say, the peoples of the colonies and the Trust Territories. Refinements 
only obscure the discussion and raise insoluble questions”? 
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Leaving Peoples Undefined 


Once the text of the article was completed, albeit still disputed, attention 
turned to the proverbial bull in the china shop, the debate over who consti- 
tuted a people eligible to exercise the right of self-determination. States held 
conflicting views; those for whom the issue implicated national identity and 
territorial integrity were adamantly opposed to extending self-determination 
to minorities and secessionist movements. The Belgian delegate remarked 
that before accepting self-determination as a human right, “the first thing 
to be settled is the meaning of the word ‘peoples? Common sense indicates, 
however, that not every group regardless of its nature can be taken into 
consideration”! But common sense alone was not enough to resolve the 
powerful and conflicting interests at stake in defining the term. 

Intent on denying legitimacy to separatist movements, the Indian delegate 
asserted that the term peoples referred “only to large compact national 
groups.’ She argued strongly against considering ethnic groups and minori- 
ties within established states as peoples for purposes of self-determination, 
insisting that “the question of minorities and of the self-determination of 
peoples should not be confused.”** China agreed that “the two problems 
were distinct and required different solutions. Furthermore the concept of 
secession should not be allowed to enter into the consideration of the ques- 
tion”! The Soviet Union and most Third World states strongly supported 
this view. Western states opposed it with equal force; they insisted that the 
right should not be restricted to the context of decolonization. The Irish 
delegate observed that the failure to address the legitimate claims of ethnic 
groups “always leads to violation of fundamental human freedoms, and even 
to bloodshed.” The UK asserted that certain minorities fit the criteria of a 
people and therefore were entitled to self-determination, while the delegate 
from New Zealand went further, insisting that the right to self-determination 
“should include the right of secession? 

The weight of historical evidence supports the conclusion that, although 
it is formulated broadly with reference to “all peoples,’ the right belongs only 
to non-self-governing territories." In Humphrey’s view, self-determination 
“would be understood in United Nations doctrine as a right belonging only 
to colonial peoples, which once it had been successfully exercised cannot be 
invoked again, and it would not include a right of secession except for colo- 
nies.’8 His view is supported in the General Assembly’s 1960 Declaration 
on the Granting of Independence to Colonial Countries and Peoples, which, 
despite vague and at times contradictory language, includes a limiting clause 
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that rejects the right of secession and upholds the sanctity of state sovereignty: 
“Any attempt aimed at the partial or total destruction of the national unity 
and the territorial integrity of a country is incompatible with the purposes 
and principles of the Charter of the United Nations” 

The final text of common Article 1 does not resolve this fundamental 
dispute about the definition of self-determination. One of the foremost legal 
authorities on the right of self-determination believes that states left the term 
deliberately vague to enable them to reach the appearance of consensus, 
and as a result, “no contemporary norm of international law has been so 
vigorously promoted or widely accepted. ... Yet the meaning of that right 
remains as vague and imprecise as when it was first enunciated by President 
Woodrow Wilson and others at Versailles”! India, for example, ratified 
the covenants with a reservation to common Article 1: “The Government 
of India declares that the words ‘the right of self-determination’ apply only 
to peoples under foreign domination and that these words do not apply to 
sovereign independent states or to a section of a people or a nation—which 
is the essence of national integrity:’“° France, the Netherlands, and Germany 
each formally objected to India’s reservation, with the latter stating: “The 
right of self-determination applies to all peoples and not only those under 
foreign domination. ... Any limitation of their applicability to all nations is 
incompatible with the object and purposes of the Covenants?” 

Unable to reach decision, states agreed to disagree, leaving the term “peo- 
ples” undefined and subject to contradictory interpretations. As a weapon 
in the field of ideological warfare, self-determination was flexible and served 
on multiple fronts. Communist and Third World states used it to denounce 
western imperialism, focusing on Israel and apartheid South Africa once 
the period of decolonization was over; western powers used it to pressure 
and help dismantle the Soviet Union and multi-ethnic states like Yugoslavia; 
and secessionist movements used it with varying degrees of success largely 
determined by their military strength and the power of their external spon- 
sors.'“8 The Indian delegate may have anticipated such an outcome back in 
1955; dismissing as “exaggerated” concerns that the open-ended definition 
of self-determination would unleash dire consequences, he observed that “if 
an ethnic group which was claimed to be a minority was actually a people or 
a nation, it would succeed in achieving its independence whether or not the 
covenant contained an article on the right of self-determination.”™” 

Self-determination has made only a limited appearance in the UN’s hu- 
man rights covenants. The treaty bodies monitoring compliance with the 
covenants have rarely addressed issues arising from Article 1 because state 
parties have largely ignored self-determination in their reporting. The Hu- 
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man Rights Committee further limited the relevance and use of Article 1 by 
deciding that only states have the right to complain about violations of the 
right to self-determination on behalf of a “people”; individuals cannot petition 
to bring self-determination claims under the Optional Protocol. 

With the benefit of hindsight, the charged and bitter arguments over the 
legal scope of self-determination look like much ado about nothing, although 
at the time they reflected the shifting fortunes of bloody wars fought for 
control of peoples, lands, and resources throughout the world. During one 
of the UN’s heated human rights debate, the delegate from the Philippines 
reminded his colleagues of the relative unimportance of abstract legal inter- 
pretations in the broader sweep of history: 


History is full of examples of attempts to secede, some of which, like the secession 
of the American colonies from the British empire, succeeded and others, like that 
of southern states during the American Civil War, and more recently that of the 
Moslem Filipinos, did not. It might almost be said that self-determination is justi- 
fied when it succeeds, and unjustified when it fails. The same idea is reflected in 
the use of the word “revolution” for a freedom movement that succeeds and the 
word “rebellion” for one that does not.°! 


Manipulations of Federal States 


Another important front in the human rights debate concerned limitations 
on the scope and effect of the covenants. A number of states sought to con- 
strain the potential impact of human rights through procedural means that 
either denied the applicability of the covenants in federal states and colonial 
territories or allowed states to place “reservations” on particular rights they 
did not wish to recognize, generally because they conflicted with domestic 
law and practice." As might be expected, federal states supported limitations 
in the federal context and colonial empires supported them in the colonial 
context, while a number of states, led by the United States and Soviet Union, 
favored a broad right to make reservations. 

All such efforts shared a common objective—to ensure that human rights 
did not infringe on national priorities and domestic legal orders in ways 
that might call into question a state’s treatment of its citizens or people liv- 
ing under its control. In effect, these procedural limitations were another 
manifestation of the underlying paradox of announcing a new world order 
based on universal human rights without mechanisms to pierce the shield of 
state sovereignty. This could be justified in the first step of the human rights 
journey—the Universal Declaration of Human Rights established universal 
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principles but lacked means to enforce them. The covenants, on the other 
hand, were meant to establish legal rights that were binding on all ratifying 
states for the purpose of encouraging, if not compelling, them to respect and 
incorporate the new legal standards. 

It is commonplace nowadays to disparage the legal status of human rights 
because they lack the classical attributes of law—well-defined duties with 
predictable implementation and effective remedies—especially when viewed 
through the lens of the stark disparity between promotion and protection, 
between widely shared principles and realpolitik. But this was the outcome 
of a gradual series of diplomatic negotiations whose cumulative effect was the 
conceptual and bureaucratic fragmentation of human rights as institutional- 
ized at the UN. During the early human rights debates, most states expected 
that human rights would be invested with some measure of legal force at the 
domestic and even international levels to deter abuses and improve people’s 
lives. That this promise turned out to be largely illusory indicates the extent 
to which certain states, especially powerful states, understood human rights 
to threaten to their sovereign prerogatives and therefore acted to restrict 
their application and implementation. 

In the second session of the CHR, the United States proposed a federal 
clause limiting the ability of federal states to bind their constituent states, 
provinces, or cantons.‘*? The draft clause provided that a federal government 
could bring articles in the covenant that presumably fell within the local 
jurisdiction of constituent states to their attention with favorable recom- 
mendations, but the individual states would decide whether they would 
accept and implement them through legislative and other means. Since the 
prospects of a particular state incorporating an international human rights 
treaty into local law were slim, the clause would have enabled a federal state 
to ratify the covenant with no practical effect in vast areas of its domestic 
legal system. 

It is interesting to note that one of the strongest opponents of the federal 
clause was America’s closest ally on the CHR, the UK. This reflected the 
diametrically opposed views of the two Atlantic powers regarding the funda- 
mental purpose of human rights. The UK favored a legal convention from the 
outset, modeled of course on English common law, and scorned the idea of a 
rhetorical proclamation of unachievable moral goals, preferring that a small 
number of states adhere to a binding treaty that would gain increasing support 
over time. The United States held an opposite view, seeking an ideological 
platform to spread its values worldwide and denounce its enemies without 
incurring any legal obligations that might enrage conservative domestic 
forces and invite international scrutiny of its practices at home. When James 
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Hendrick, one of Mrs. Roosevelt’s key State Department advisors, informed 
Paul Gore-Booth, his British counterpart in the Foreign Office, that the U.S. 
government might not sign a convention absent a federal clause in late 1947, 
Gore-Booth reportedly responded that “opinion in the U.K. was frankly a 
little tired of Declarations which provided insincere Governments with an 
easy passport for virtue without the assumption of any of the obligations, 
and that we were not interested in a Declaration unless we could get a proper 
Convention to supplement it”! A historian of British human rights policy 
states that “the US proposal confirmed all the doubts of the UK delegation 
as to the sincerity of the State Department, which, British officials believed, 
wanted a text which committed nobody to anything.” 

Most countries agreed with the British that allowing federal governments 
to limit the domestic applicability of human rights would undermine the basic 
purpose of the covenant and allow such states to ratify without meaning or 
effect. “It is unthinkable,’ declared the Czechoslovakian representative, “that 
sovereign States, under the pretext of showing their progressive and humani- 
tarian spirit, should restrict themselves to assuming responsibility only for 
the acceptance of a covenant and evade responsibility for implementing it”! 
Malik also chastised his erstwhile friend and patron, Mrs. Roosevelt, advising 
that the United States “should adapt its federal system to the requirements 
of human progress and prevent its own internal conditions from impeding 
the ratification of a Convention on Human Rights”! 

The United States nevertheless had strong support from other federal 
countries and succeeded in adding a draft article to the British convention 
that was being revised by the drafting committee of the working group.’ 
Australia and Canada were particularly vocal in stating that the covenant 
could not be reconciled with their domestic legal arrangements without a 
federal clause even though, as was the case with the United States, most civil 
and political rights were already constitutionally binding throughout their 
territories. They argued that imposing the covenant on their constituent 
states “would be a breach of the whole spirit of federation” because certain 
issues covered by the covenant were subject to local rather than federal 
jurisdiction, particularly with respect to economic and social rights.’ That 
the countries that insisted on a federal clause were also the countries that 
were most strongly opposed to including economic and social rights in the 
covenant was not deemed relevant; principled consistency was not a hallmark 
of UN debates on human rights. 

The constitutional necessity for a federal clause was extremely dubious on 
legal grounds. Under the supremacy clause of the U.S. Constitution, when 
international treaties are ratified, they rank with the Constitution and federal 
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statutes as the “supreme law of the land”'® It is true that there is still a legal 
issue as to whether a treaty is self-executing, in which case it automatically 
becomes the law of the land upon ratification, or whether it is non-self- 
executing and requires implementing legislation to come into effect. But 
there was no legal justification for the position that the federal government 
lacked power to bind states to international law. The critical factor behind 
the federal clause was politics, not law. 

The United States and its allies fought hard for the federal clause, while 
many states viewed it as a threat to the viability of the covenant. The Indian 
delegate sought to address the ostensible legal concerns of federal states 
through analysis of the U.S. Constitution. She observed: 


The United States of America should abandon all its fears. The Supreme Court of the 
United States has, in recent decisions, given so wide an interpretation to the term 
“privileges and immunities” . . . as to include a great variety of freedoms. The same 
liberal and progressive tendency is to be noted in recent decisions by the Oklahoma 
and California courts, one regarding the admission of Negroes to state colleges, the 
other invoking the Charter of the United Nations as superseding state legislation 
restricting fundamental human rights. Those decisions are encouraging signs for 
those who believe in the flexibility and adaptability of human institutions.'°! 

Other states pointed out the double standard implicit in singling out hu- 
man rights as the only area of international law where federal governments 
lost their representative authority. The Belgian representative noted that 
“it is equally possible, from the constitutional point of view, for the federal 
States which are members of the United Nations to bind their constituent 
states by a convention, such as the covenant on human rights, just as they 
have been able constitutionally to bind those states by the United Nations 
Charter. There is no doubt that the Charter is completely binding on both 
the federal States and each of their constituent states.” 

The Pakistani delegate pointed to the disingenuous nature of the “more or 
less imaginary difficulties” created by certain member states that could not 
ratify a human rights covenant unless it contained a federal clause: 


Each member of the Committee represents a sovereign State able to assume inter- 
national obligations, and not a federal or central government . . . but they change 
themselves into federal governments when it is a question of signing the covenant. 
... It would be unjust for some powerful States to hide behind the federal clause, 
thus depriving their signatures and even the covenant of any meaning... . Think 
of the unhappy moral consequences which the inclusion of that clause would have: 
it would encourage the adoption of the colonial clause which is even more open 


to criticism. 16 


228 ESTABLISHING THE UN HUMAN RIGHTS FRAMEWORK 


Humphrey noted that a majority of states agreed with the Pakistani delegate’s 
“brilliant” speech, creating “serious difficulties for countries like the U.S. 
and Canada’ 

There was an important precedent in international law for a federal clause. 
In 1919, largely at the insistence of the United States, the International La- 
bour Organization inserted a federal clause into its constitution: “It shall be 
at the discretion of the Government of such [federal] State to treat a draft 
convention ... as a recommendation only: The Australian delegate cited 
this example to critique the UN majority’s uncompromising approach, and 
Mrs. Roosevelt suggested that federal states would be far more likely to ratify 
the covenant if it contained a similar clause.’ The Polish representative 
questioned her assertion, observing that its presence had not encouraged 
the United States to ratify ILO treaties: “An ILO tabulation shows that out 
of a total 98 ILO conventions, only 6 have been ratified by the United States, 
in spite of the presence of a federal clause?!’ 

The Soviet bloc used the opportunity to attack American human rights 
violations, arguing that the federal clause was just a cover to shield its policies 
of racial segregation and discrimination from international attention. The 
Polish delegate asked “what the consequences would be, if, for example, in 
the United States of America, such southern states as Georgia, Mississippi, 
and South Carolina known for their racial legislation and for their racial 
discrimination are not obliged to implement the draft covenant when it is 
of utmost important that those states in particular should be bound by that 
instrument.”!® 

Faced with adamant opposition, the strongest weapon in the U.S. arsenal 
was the threat to withdraw support from the UN’s human rights work. With 
the exception of the communist countries, most states viewed U.S. participa- 
tion as central to the legitimacy and success of this endeavor. But the federal 
clause was too bitter a pill for them to swallow, although some did bend to 
the U.S. view. The Brazilian representative, for example, pointed out that “if 
a federal clause is omitted, the United Nations would be confronted with 
the paradoxical situation that precisely the countries which had proved to 
be the strongest defenders of human rights and individual freedom might 
be precluded from adhering to the very instrument setting forth those rights 
and freedoms.”!” 

The paradox was not long in coming, but it was domestic factors that drove 
the United States to abandon its engagement with human rights at the UN. 
By 1953 American policy had become increasing hawkish and contemptu- 
ous of international cooperation under the influence of growing pressure 
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from the reactionary right wing. McCarthy's anti-communist witch hunts 
had entered the halls of the UN. Dozens of employees with liberal leanings 
were purged; even Ralph Bunche, assistant secretary-general and Nobel 
Peace laureate, was dragged before Congress on false charges of communist 
affiliation.” Administration officials justified such actions by referring to 
“domestic political forces [that] aroused large-scale opposition to the con- 
clusion of treaties in the field of human rights”™ The opposition was led by 
the Committee on Peace and Law of the American Bar Association, which 
under the presidency of Frank Holman used every available legal and politi- 
cal forum to denounce human rights, especially economic and social rights, 
as communist-inspired and un-American, and which drafted the proposed 
constitutional amendment limiting U.S. treaty-making powers that was later 
popularized by Senator John Bricker.” 

The State Department’s growing intransigence was such that even P. C. 
Chang and Charles Malik, Mrs. Roosevelt’s staunchest allies on the CHR, 
grew disillusioned with the inflexible and heavy-handed American approach 
to human rights. Things went from bad to worse when President Eisenhower 
replaced Mrs. Roosevelt with Mary Lord, who, according to René Cassin, at 
times acted with overt hostility to the human rights project.’” 

Public disclosure of the United State’s withdrawal from human rights was 
made explicit in 1954, when the new secretary of state, John Foster Dulles, 
announced to Congress that the president was “committed to the exercise of 
the treaty-making power only within traditional limits” and had no intention 
of asking it to ratify a treaty on human rights.’ Lord duly relayed this deci- 
sion to the ninth session of the CHR: “The climate of world opinion does not 
yet seem favorable to the conclusion of the Covenants in the United Nations. 
The Covenants will not have the expected effectiveness in the field of human 
rights. For these reasons, my government has concluded that in the present 
stage of international relations it would not ratify the Covenants” ”* From 
this point forward, the relationship of the United States with the UN human 
rights project alternated between disengagement and obstruction. 

This was the impetus for the United States to withdraw sponsorship of 
and abstain from voting on the federal clause. Humphrey reports that this 
abstention was interpreted throughout the UN as signaling a desire “to en- 
courage the drafting of a Covenant so unacceptable to the U.S.A. that even 
a Democratic Senate would not ratify it.”!”° 

After more than a decade of negotiations, the federal clause was finally 
dropped.'” The final text of the article in both covenants reads: “The provi- 
sion of the Covenant shall extend to all parts of federal States without any 
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limitations or exceptions.”’”* Most federal states, including Australia and 
Canada, have nevertheless ratified both covenants. The United States has 
ratified only the Covenant on Civil and Political Rights.'” 


The Colonial Clause 


The UK's “principled” opposition to the federal clause was called into question 
when it sponsored a similar provision, known as the territorial or colonial 
clause, for non-self-governing and trust territories.’ The colonial clause 
would have permitted ratifying states to determine to what extent, if at all, 
the covenants should apply to their dependent territories. 

Even after the states of the South Asian subcontinent won independence 
in 1947, the British empire included thirty-seven territories worldwide with 
a combined population of more than 60 million people. The UK, however, 
stood alone in confronting a UN consensus that was hostile to the proposed 
clause; the number of European empires was diminishing, and the political 
power of the decolonization movement was growing. General Assembly 
resolution 422(V) of 1950 reflected this consensus in demanding that the 
provisions of the covenant be equally applicable to metropolitan states and 
territories, colonial, trust, and non-self-governing alike.'” The firestorm of 
global protest against the colonial clause damaged the UK’s standing as the 
only great power to support legally cognizable human rights. The issue ex- 
acerbated internal tensions between the UK’s Foreign and Colonial Offices 
and caused the government to back down within a few years of introducing 
the measure. 

It was the British understanding of the covenant as legally binding that 
prompted the Colonial Office, which had supported the Universal Decla- 
ration, to insist on a specific exemption to “exclude any provisions which 
Colonial Governments would not be able to implement. . . . It is clear that 
the acceptance of certain of these articles as they stand would involve the 
amendment of legislation in certain territories which has hitherto been con- 
sidered essential.”'* Internal memoranda noted that such common practices 
as forced labor, restraints on free movement, and detention without trial 
were still lawful throughout the colonies.'** 

These concerns were heightened by the UK’s experience with the UN 
Trusteeship Council, which had power to receive individual petitions from 
residents of trust territories that alleged abuse by colonial authorities. From 
1947 to 1959 the council adopted an increasingly anticolonial position as it 
received and addressed over 16,000 such complaints.'*° The British Foreign 
Office recognized the danger that colonial policy would be criticized on hu- 
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man rights grounds but nevertheless favored the U.S. view that human rights 
served a more important geopolitical function of discrediting ideological 
enemies and maintaining the moral high ground. As a historian of British 
human rights policy has observed, “The real source of the disagreement 
was that the Foreign Office wanted an effective stick with which to beat the 
Soviets, whilst the Colonial Office feared the application of the same stick 
to its vulnerable posterior.” 

As with the federal clause, the colonial clause provided ample opportunity 
for the Soviet bloc to ally with nonwestern states and score political points. 
The Polish representative remarked on the inconsistent arguments and 
hypocritical motivations behind the colonial clause: “Whenever a colonial 
Power has to transfer some of its power or grant certain rights, it claims that 
it does not have the consent of the population concerned; conversely, deci- 
sions binding those same people are taken without any attempt to secure 
their agreement.’ He went on to criticize the political basis of colonialism in 
terms that resonated with the newly empowered UN majority: 


History is repeating itself: the most ardent defenders of human rights are forgetting 
those rights when they affect the colonial question. They press for inclusion of the 
colonial clause because they wish to perpetuate a position of inferiority, oppression, 
and arbitrary exploitation in their colonies. It is a joke in bad taste to say that it is 
necessary to await the opinion of the peoples of the Non-Self Governing Territories 
as to whether or not they wish to be granted human rights.'*” 

Lord MacDonald attempted to ignore the political context and focus 
on the technical legal difficulty of administering dependent territories. He 
argued that the UK was a driving force in support of the covenant but that 
allowance had to be made for the inherent complexities of extending human 
rights guarantees uniformly to vastly different territories.'** He insisted that 
his government “is not seeking to provide itself with an excuse for not apply- 
ing the provisions of the covenant in the territories which it administered. 
... The question before the Committee is not whether it is right or wrong 
that a colonial system should still exist in the twentieth century but merely 
whether, with such a system in existence, a colonial clause should be incor- 
porated into the Covenant’”!®? 

For most other states, however, whether the colonial system should re- 
main in existence was precisely the question. They viewed the UK’s attempt 
to limit the universal provisions of the covenant on grounds of its legal and 
administrative burdens as paternalistic and unjustified. Chang pointed out 
that the responsibility of colonial administration “cannot be so very heavy, 
however, for all the nations concerned have been most anxious to assume 
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it” The Philippines condemned justifications for a colonial clause as “spe- 
cious arguments”! The representative of Chile asserted that it was time that 
the West's “civilizing mission” come to an end.’” Syria’s delegate accused 
the colonial powers of crass self-interest: “Their only purpose, of course, is 
to prevent the application of the covenant on human rights to colonial ter- 
ritories.’!°? States also attacked the British rationale that colonial territories 
needed to achieve a greater degree of development before they could enjoy 
the benefits of the covenant, arguing instead that applying the covenant was 
a fundamental prerequisite for their future development. 

The overwhelming opposition to the colonial clause put the UK in an un- 
tenable position and forced its representatives to make increasingly insincere 
and unconvincing statements that supported the extension of human rights 
to the dependent territories. Ultimately the Foreign Office won the internal 
policy battle and the Colonial Office conceded the point. Sir Thomas Lloyd, 
permanent undersecretary of the Colonial Office, recognized that continuing 
to push for the colonial clause would only further undermine the (threadbare) 
legitimacy of the empire: “The United Kingdom and the Colonial Empire as 
a whole would be exposed to most damaging criticism, on the score that it 


is our policy to deny fundamental human rights to colonial peoples.”’” 


Reservations against Universality 


The issue of reservations posed a greater challenge to the universal application 
of the covenants. Unlike the federal and colonial clauses, reservations were 
potentially available to all UN member states. Reservations allowed a state 
to adopt an international treaty while rejecting specific articles it deemed 
incompatible with its national laws through a formal process of written 
objection attached to its statement of ratification.” A major rationale for al- 
lowing reservations was to attract the maximum number of state ratifications 
by allowing objections to specific provisions rather than the entire treaty. 
But reservations damaged the universality of human rights principles. The 
Soviet Union’s strong support for reservations, consistent with its demand 
for absolute sovereign authority over domestic affairs, tipped the balance of 
forces in this debate.’”” Facing an uphill battle against the united front of great 
powers, states opposed to reservations, primarily Third World countries with 
some European support, sought to uphold the central premise of the human 
rights regime—that all states were obligated to adhere to a codified set of 
fundamental legal principles applicable to all peoples. These states pointed 
out that inconsistent domestic laws were meant to be harmonized with, not 
shielded from, universal human rights.’ 
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In 1947, Mrs. Roosevelt tried to preempt the need for reservations by re- 
questing, on instructions from the State Department, that the working group 
insert a general limitation clause rather than “try to spell out every possible 
limitation in each article!’ This would have given states room to interpret, 
and potentially negate, each article in light of domestic law. One version 
the United States proposed under the heading “Limitations on Exercise of 
Rights” provided that “in the exercise of his rights every one is limited by the 
rights of others and by the just requirements of the democratic state”? The 
entire U.S. delegation fought hard for this exception, pressuring the CHR 
and threatening the British representative “to have nothing to do with the 
covenant unless their ideas are accepted?” 

This clause provoked widespread opposition. Malik argued that such a 
clause “might afford opportunities for abuse” by allowing states to limit rights 
in an arbitrary manner, pointing out that colonial powers might nullify the 
right to self-determination for non-self-governing territories.” The British 
Foreign Office again was staunchly opposed to U.S. efforts to undermine its 
cherished legal convention, calling the clause a “monstrosity” and writing 
that “we consider that nothing is more likely to bring the United Nations 
into discredit than the production of a Convention rendered innocuous by 
the general reservations [i.e., limitations] clause which would permit any 
signatory to continue all the abuses at present existing in its country’? In 
light of the broad consensus against a general limitations clause, the working 
group submitted the first draft of the covenant to ECOSOC with only the 
standard derogation clause limiting the exercise of rights in times of public 
emergency or war.” 

The General Assembly turned to the issue of individual reservations in 
1950 and 1951. Discussions focused on the controversy that resulted when 
four Soviet countries adopted the Convention on the Prevention and Punish- 
ment of Genocide with a series of reservations against specific language.”” 
Based on this precedent, Bulgaria, Hungary, the Philippines, Poland, and 
Romania also ratified the treaty with reservations. A number of other coun- 
tries objected, and the General Assembly referred the issue of reservations 
to the International Court of Justice for an advisory opinion and the Inter- 
national Law Commission for a study. The ICJ confirmed that a state could 
be a party to a treaty with reservations on condition that such reservations 
were compatible with the purpose of the treaty.” 

With the ICJ precedent in mind, the General Assembly again debated 
the issue of reservations in 1952. States were split. The Soviet bloc insisted 
on the right to make reservations without any limitations. The Ecuadorian 
delegate concurred, remarking that “the principle of national sovereignty 
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of States confers the right to formulate reservations to any international 
convention.” A larger group of countries took the opposite position and 
rejected reservations as inappropriate in the case of human rights treaties. 
Lebanon and Ethiopia, for example, took the view that the special universal 
character of the international bill of rights required states to accept all its 
articles.” The Iraqi representative argued that accepting reservations “would 
be tantamount to compromising the international conscience’ The Chilean 
representative expressed the concerns of most Latin American states that a 
reservations clause would drastically reduce the legally binding character of 
the covenants.” Another group of states supported allowing reservations but 
only in limited circumstances, in keeping with the IC) precedent. Prominent 
legal authorities, including Hersch Lauterpacht, backed this approach.” A 
majority of states found reservations permissible with regard to economic 
and social rights but not with regard to civil and political rights. Expressing 
this view, the Syrian delegate commented that reservations “should apply 
only to articles on implementation,’ not substantive rights; were applicable 
only to economic, social, and cultural rights; and in “no way should refer to 
civil and political rights that are immediately justiciable”??? 

Unable to reach consensus, the General Assembly instructed the CHR 
to include “one or more clauses relating to the admissibility or non-admis- 
sibility of reservations” in the draft covenants without advising whether 
reservations should be allowed or prohibited.” In 1954, during its tenth ses- 
sion, the CHR held a series of heated debates on the issue of reservations.” 
Opponents of reservations held the view that the unity of universal human 
rights was nonnegotiable and that reservations would render the covenants 
meaningless. States would be at liberty to disengage themselves from any 
obligations that conflicted with their domestic policies and priorities, for 
whatever reason, just or unjust. They denounced the political machinations 
of the great powers in particular as contrary to the letter and spirit of the 
human rights idea, warning that their narrowly conceived self-interests 
would destroy the human rights project in which the peoples of the world 
placed such faith. The Secretary-General’s report summarized this view: “It 
is unacceptable that the United Nations itself, after proclaiming that human 
rights are inherent in the human person and therefore inalienable, should 
at the same time admit that any rights can be legitimately disregarded by 
means of reservations”” Backed by a majority of states, Chile and Uruguay 
submitted a simple article stating that no state party could make reservations 
in respect to the covenants.”!° 

Those in favor argued that failure to provide for the possibility of reserva- 
tions would drastically reduce the number of ratifications and consign the 
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covenants to political and legal oblivion. States who took this position felt 
it was more important that many states accept some provisions than that 
some states accept all. China, Egypt, Lebanon, and the Philippines proposed 
that any state could make a reservation compatible with the objective of the 
covenant and that any dispute that arose would be referred to the ICJ if it was 
not settled by the parties involved.*” The United States and the UK agreed 
on the necessity for reservations in cases of conflict with domestic law but 
preferred to let the Soviet Union play the public role of heavy. The Soviets did 
not disappoint, declaring that “each State has the sovereign right to decide 
for itself whether or not it wishes to make reservations. . . . That is a matter 
for the domestic jurisdiction of each State concerned”?! The representative 
of Czechoslovakia insisted that such fundamental state interests were not 
subject to a popular vote: “A purely fortuitous majority cannot be allowed to 
restrict the sovereign right of States to formulate such reservations”?! 

Over the next twelve years, the CHR debated the issue of reservations 
without reaching a decision, despite several additional instructions from 
the General Assembly. The battle lines were too sharply drawn: the great 
powers would not compromise in their demand for reservations, whereas 
the majority of states were not willing to endorse what they viewed as a fatal 
compromise of universality. The covenants therefore did not specifically 
address the permissibility of reservations, and the issue has been treated 
in accordance with the Vienna Convention on Multilateral Treaties, which 
provides that reservations are lawful so long as they do not conflict with the 
“object and purpose” of the covenants and are considered to be accepted 
by other states unless an objection is lodged within twelve months of their 
advertisement.?” 

Sixty-one of the 160 state parties to the International Covenant on Civil 
and Political Rights have made declarations of reservations, as have forty-four 
of the 155 state parties to the International Covenant on Economic, Social 
and Cultural Rights.” With one-third of states parties disavowing elements 
of the covenants to varying degrees, the claims of the international bill of 
rights of universality, even at the procedural level of ratification, stands on 
shaky ground.” 


Enforcement’s Hollow Core 


Multiple disputes between states during the process of negotiating the 
international bill of rights resulted in a series of decisions that fragmented 
the initial vision of an integrated human rights corpus and imposed various 
limitations on the scope and applicability of specific rights. But all these 
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debates paled in comparison to the fundamental question of how, if at all, 
human rights were to be made meaningful in people’s lives. This was the core 
issue of the UN’s human rights project. Legal experts and public opinion as- 
sumed that human rights required implementation to have a practical effect 
beyond words on paper. But for that to happen, states had abandon elements 
of national sovereignty enshrined in Article 2(7) and vest in external agencies 
the power to review their domestic laws and practices. 

The vast majority of UN member states favored meaningful enforcement 
measures, even while disagreeing over which specific tools would best ac- 
complish that purpose. In the opinion of most countries from Asia, Africa, 
and Latin America, the purpose of the human rights system was to protect 
individuals and groups against the abuse of state power, and protection re- 
quired effective implementation. At its first meeting in 1947, the CHR work- 
ing group on implementation considered a series of measures for achieving 
the realization of human rights. The working group was unanimous in the 
view that ifhuman rights were to mean anything, the right of individuals and 
associations to petition the UN had to be provided for. The members reasoned 
that “the victims of the violations are individuals. It is therefore fitting to give 
them access to an international organ (to be determined) in order to enable 
them to obtain redress?” The working group proposed several other ideas, 
including an international court of human rights and a high commissioner. 
The United States and the Soviet Union rejected all of them. 

Forceful speeches by delegates warning that failure to adopt enforcement 
measures would destroy the purpose and integrity of the human rights system 
are scattered throughout the summary records of the CHR and the Third 
Committee.” The General Assembly passed numerous resolutions urging 
the CHR to incorporate enforcement measures into the covenants. For 
example, resolution 421(V), passed in late 1950 after the United States and 
Soviet Union had blocked every proposal put forward by the working group 
on implementation, requested the CHR to consider specific mechanisms 
proposed by Chile, Ethiopia, France, Israel, and Uruguay and reaffirmed that 
it was “essential that the Covenant should include provisions rendering it 
obligatory for States to promote the implementation of the human rights and 
fundamental freedoms proclaimed in the Covenant and to take the necessary 
steps, including legislation, to guarantee to everyone the real opportunity of 
enjoying those rights and freedoms.” 

The fundamental problem the UN majority faced was a lack of power 
to confront the three hegemonic states of the global system: the United 
States, the Soviet Union, and the United Kingdom. Despite disagreements 
on rationales and details, which often assumed the appearance of genuine 
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conflict when framed in polarizing Cold War rhetoric, the great powers 
presented an immoveable, implacable, and ultimately united front against 
any advances toward the implementation and protection of human rights. 
They had won World War II at great cost and established a world organiza- 
tion in which international power was monopolized by a Security Council 
firmly under their control. They exercised effective authority and jurisdiction, 
in the geopolitical if not the legal sense, over large areas of the globe. They 
were not prepared to sacrifice national powers and interests on the altar of 
human rights. 

The Soviet bloc countries stated their opposition to enforcement in the 
most forthright and unequivocal manner. Against any proposal put forward 
by the working group on implementation they raised the same shield of 
national sovereignty. A typical example was the caustic comment of Mr. Ko- 
retsky, the Soviet representative to the early sessions of the CHR, responding 
to a proposal to include a mechanism for reviewing individual petitions in 
the covenant: “The [Working] Group should bear in mind that there does not 
yet exist such a thing as world government. ... The United Nations Charter 
does not allow interference in the domestic affairs of a State” He added that 
“this is not the way to deal with independent peoples. All disputes between 
peoples and their governments should be settled by their respective gov- 
ernments:”” Expressing a frustration shared by most of his colleagues, the 
Panamanian delegate denounced Soviet-bloc countries for “the oft-repeated 
sophistry” of invoking domestic jurisdiction under Article 2(7) to justify not 
implementing human rights.” 

Ironically, similar fears of world government lay behind the McCarthyite 
attacks on human rights in the 1950s.” However, it would be incorrect to 
assign blame for American rejection of human rights enforcement to the 
conservative right wing of the Republican Party; the track was laid down by 
President Roosevelt’s State Department well before the San Francisco confer- 
ence to establish the UN. Throughout her tenure at the CHR, Mrs. Roosevelt 
was consistently instructed to avoid any measures of implementation that 
might conflict with domestic law. Her State Department advisors warned 
her that human rights principles were a hard sell in an “office honeycombed 
with aged lawyers who have been there for years and... are very much op- 
posed to the covenant” and that “the establishment of machinery for their 
international supervision and enforcement is not an immediate, practicable 
objective?” 

Unlike the Soviet approach, the U.S. approach was nonconfrontational; 
instead, the United States used technical legal arguments and procedural 
delaying tactics. A State Department memo approved by both President Tru- 
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man and Mrs. Roosevelt spelled out this method with respect to individual 
petitions (at a time when the NAACP petition alleging racial discrimination 
was making the rounds at the UN): 


With respect to complaints by individuals, the United States believes in taking 
things one by one, within the limits of foreseeable accomplishment. To provide 
forthwith for the right of petition would be a deception. We have not yet worked 
out the international machinery for the consideration of petitions, nor is it believed 
practicable or desirable in advance of the approval of the proposed Covenant by a 
substantial number of states to spell out such machinery.”*° 

Of the superpowers, only the UK took implementation seriously. The 
government was pulled between the Foreign Office’s view of human rights 
as a binding code of law that was helpful in establishing the superiority of 
British governance and the Colonial Office’s fear of legal vulnerability. The 
latter complained that the Foreign Office was excessively attached to the legal 
status of the covenant and “very reluctant to accept any modification of it 
which... would weaken it as an international binding Covenant”?! 

The issue of petitions brought this internal conflict to a head. The Foreign 
Office was inclined to join the vast majority of states in supporting the right 
of petition for individuals and associations within ratifying states, arguing 
that “opposition would be harmful to the prestige of the United Kingdom... 
in influencing the deliberations on the United Nations on the whole principle 
of Human Rights.’ Against this position, the Colonial Office stated that 
“the Slav States and the USA are reported to be opposed to the institution of 
any procedures for handling petitions. The Colonial Office fully shares their 
misgivings.” In the event that the right of petition could not be eliminated, 
“our overriding object must be to remove so far as possible all teeth from 
the petition procedure and make it as innocuous as we can.””*? The issue was 
resolved when Foreign Secretary Ernest Bevin decided against the right of 
petition but adopted a compromise policy of “fence-sitting”—waiting to see 
whether joint U.S.-Soviet opposition was sufficient to remove the clause from 
the draft covenant without necessitating UK intervention. It did prove suf- 
ficient, thereby saving the British the embarrassment of having to undermine 
the legal status of their “binding” covenant. 

The question of implementation continued to be discussed at the CHR 
and Third Committee throughout the 1950s. The United States and the 
Soviet bloc argued that alleged human rights violations should be settled by 
diplomatic negotiations between states and referred to an ad hoc fact-finding 
committee if negotiations failed. They were unwilling to consider the CHR’s 
proposal to establish a permanent human rights committee with fact-find- 
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ing and conciliation powers that could also review complaints from states, 
individuals, and civil associations.” 

Having abandoned more ambitious ideas like a human rights court or a 
high commissioner, most states continued to push for some form of right 
to petition. This was widely seen as a bottom-line demand; without it there 
would be little prospect that domestic abuses would reach the attention of the 
UN human rights system. Responding to various arguments that had been 
raised against the right to petition, the Brazilian representative remarked: 


The eminent jurist [Lauterpacht] considers as unfounded the fear that the right 
of individual petition will release a flood of malicious or groundless complaints 
which will overwhelm the qualified international bodies and paralyse their action. 
The example of the Trusteeship Council is enough to prove that difficulty can be 
overcome. ... For a bill of human rights which fails to recognize the right of indi- 
vidual petition will be an instrument devoid of any moral authority and will not 
live up to the expectations of the contemporary world.” 

With the right to petition blocked, the CHR developed the idea of a hu- 
man rights committee of independent experts to monitor state compliance 
with the covenants. The United States was amenable to this idea as long as 
the committee was stripped of any power to investigate in-country condi- 
tions and review complaints; its role was strictly limited to receiving periodic 
reports and working constructively with states to enhance compliance with 
the covenant.” Many states, however, did not believe that even a toothless 
monitoring committee was appropriate with respect to economic and social 
rights, given the difficulty of evaluating violations. The Dutch delegate pro- 
posed that the UN’s existing humanitarian wing take on the job, pointing out 
that “the survey of the activities of the specialized agencies [i.e., the World 
Health Organization, UNICEF, the Food and Agriculture Organization] 
prepared by the Secretariat, reveals that they cover every field referred to in 
the articles concerning economic, social and cultural rights. It is therefore 
clear that machinery for the achievement of the aims of the draft Covenant 
already exists”? This proposal was abandoned when the specialized agencies 
themselves showed a distinct lack of interest in performing such roles. 

Little progress was made on implementation until 1963, when the Third 
Committee revisited the issue in light of the embarrassing fact that both the 
European and Inter-American regional human rights systems had adopted 
petition mechanisms, whereas the UN had not even finalized the covenants. 
The United States softened its opposition to implementation provided that 
the means were ineffective. With a full-fledged right to petition still out 
of the question, the CHR turned to an optional protocol that would allow 
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state parties to choose whether their citizens would be eligible for this privi- 
lege—but only in the case of civil and political rights. Economic, social, and 
cultural rights were deemed unsuited for even a quasi-judicial process.” 
States also agreed to establish a Human Rights Committee that had weak 
powers to oversee a system of periodic (and voluntary) state reporting under 
the civil and political rights covenant.” The committee has since developed 
an impressive body of jurisprudence by issuing decisions on petitions and 
general comments clarifying broader points of law, but its overall impact 
remains negligible and almost entirely dependent on the intervention of 
powerful international NGOs such as Amnesty International and Human 
Rights Watch to publicize instances of violations.” 

Implementation under the Covenant on Economic, Social and Cultural 
Rights was even more threadbare. State parties were requested only to send 
periodic reports to an ad hoc committee of experts working with ECOSOC. 
The system was a dismal failure. Most states did not bother to submit reports; 
those that did rarely provided information that was relevant for evaluating 
human rights.” Only in 1985 was an expert committee formed with similar 
functions as the Human Rights Committee. In view of its limited powers, 
the Committee on Economic, Social and Cultural Rights has been extremely 
effective in giving normative content to the rights and elevating them, con- 
ceptually and legally, to the same level as civil and political rights through 
innovative use of general comments and concluding observations to state 
reports.” The committee has even developed a jurisprudence of violations 
by states that focuses on discrimination, retrogressive measures by the state, 
and failure to meet the minimum core content of a right.” 

While these human rights bodies have made important strides, they are 
swimming against a strong tide. In effect, the human rights system was de- 
nied the most minimal tools of enforcement necessary to give legal status to 
the rights set forth in the covenants. They have no power of investigation, 
no capacity for independent monitoring, no judicial authority, no ability to 
impose even symbolic penalties, no resources for research to verify state 
reporting, and no authority to compel states to submit reports every five 
years as required. What limited impact the committees have had is due to an 
activist approach by a handful of its experts and a strategic partnership with 
human rights groups capable of disseminating and publicizing their work. 


The Legacy of Fragmentation 


Thirty years passed between the adoption of the Universal Declaration 
of Human Rights and the coming into force of two separate, unequal, and 
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relatively toothless human rights covenants that marked the completion of 
the international bill of rights, the foundation of the UN human rights re- 
gime. Widespread popular expectations in 1945 that the CHR would draft a 
single human rights bill, as specifically written into the UN Charter, proved 
to bea short-lived illusion. That it took so long for the CHR to accomplish its 
primary task indicates the difficulties in establishing an agreed code of bind- 
ing universal principles in an international system of sovereign nation-states 
dominated by a handful of major powers. It also demonstrates the increas- 
ingly divided global context of the Cold War and the wars of decolonization 
in which these negotiations took place. 

The fragmentation of the human rights system reflected the fragmentation 
of world politics or, more accurately, the reemergence of competing national 
interests after a brief period of comparative consensus following the military 
defeat of the Axis powers and their totalitarian ideologies. The rapid esca- 
lation of conflict between liberal and communist states during the 1950s, 
dominated by the threatening shadow of U.S.-Soviet nuclear confrontation, 
created an environment of intense ideological polarization that colored ev- 
ery aspect of international affairs. The incorporation of Eastern European 
states into the Soviet Union, the establishment of the North Atlantic Treaty 
Organization, the communist revolution in China, the Korean and Vietnam 
wars, and the rise of Third World nationalism all combined to produce an 
antagonistic context for diplomatic discussions aimed at reaching agree- 
ment on fundamental human rights. Rather than serving as a platform to 
address and overcome ideological and legal differences, as seemed possible 
after World War II, human rights became a form of bare-knuckled politics 
by other means, a propaganda contest in which dogmatic oppositions were 
only sharpened. 

Given these various divisions, perhaps the most surprising aspect of 
this history is the extent to which most UN members developed genuine 
consensus positions on human rights principles and enforcement. The 
covenant was split only after a protracted struggle in which western states 
under Anglo-American leadership managed to overcome the majority view 
through broken promises that the two sets of rights would be given equal 
treatment. Had the debate occurred after the wave of decolonization several 
years later, the result would certainly have been different. The consensus 
in favor of implementation was even stronger; it took adamant unified op- 
position by the otherwise rival superpowers to degrade human rights of all 
meaningful enforcement measures. Had the global civil society movements 
which developed in the 1970s and influenced human rights treaties on such 
issues as women’s rights and child rights been around to participate in the 
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earlier UN debates, it is likely that the human rights covenants would have 
taken a different shape. But as it happened, the fragmentation and weaken- 
ing of the international bill of rights took place in spite of strong state and 
public support for a more integrated approach. This had dire consequences 
for human beings seeking international protection for violations of their 
rights and dignity. 

It is generally not considered useful in historical analysis to speculate 
about what might have been under various hypothetical scenarios. The 
point to bear in mind, however, is that the modern human right system was 
shaped far less by philosophical or legal theories than by the contingencies 
and expediencies of historical, political, and ideological circumstance. Hu- 
man rights were contested terrain; outcomes which appear inevitable from 
today’s perspective were often in doubt during the bitter debates of earlier 
times. The implications of this view are important for understanding the 
possibilities of the future. 


Part 3. The Impact of Civil Society and 
Decolonization 


This section focuses on the changing dynamics at the UN in the 1960s and 
19708, which gave rise to efforts by groups excluded from the original human 
rights project to air their grievances and fight for their rights. The explosive 
growth in UN membership from newly independent states in Africa and Asia 
highlighted a new set of issues focused on colonialism’s legacy of poverty and 
inequality, which afflicted the majority of the world population. Demands 
for racial equality were framed as human rights challenges to the exclusive 
focus on individual rights that characterized the UN system. The success of 
decolonization also gave rise to the self-determination claims of minorities 
and indigenous peoples. However, their demands faced an uphill struggle 
at the UN, as they were viewed skeptically by almost all states, including 
developing countries that feared that secessionist movements could destroy 
their fragile borders. The women’s movement had greater success in fram- 
ing women’s issues as human rights deserving of recognition and protection 
at the international level. The ratification of the Convention on the Rights 
of the Child by every state except the United States and Somalia marked a 
high-water mark for universal recognition of human rights, although many 
states adopted limiting reservations. In addition to group rights, this section 
describes the journey of the right to development from a radical demand 
for economic justice and redistribution following decolonization to a more 
limited human right to procedural recognition of the centrality of rights in 
the development process. 

Chapter 8 describes the enormous challenges these groups faced in 
bringing their issues before the UN. Few member states were sympathetic 
to group rights for fear that recognition would open the door to self-de- 
termination of national groups within state borders. Moreover, the liberal 
ideology of the human rights paradigm was itself hostile to extending rights 
from individuals to groups; many meetings were occupied with theoretical 
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debates about whether group members held rights as individuals or through 
their membership in a collectivity. In general, states sought to frame group 
issues in terms of discrimination rather than equality. To the extent equal- 
ity was discussed, the focus was limited to formal equality before the law 
rather than substantive equality of outcome. States also preferred a policy 
of assimilation to one recognizing cultural diversity. This led them to deny 
legal protections for minorities; UN activities were restricted to reports by 
experts and rapporteurs and vague resolutions by the General Assembly. Fear 
of self-determination was so great that the only recognition of minority rights 
in treaty law was a single mention in Article 27 of the Covenant on Civil and 
Political Rights that minorities “not be denied” their culture, religion, and 
language. The failure to address the rights of minorities living in majority 
states is a factor in the persistence of violence against minorities, which in 
its worst manifestations can erupt into genocide, as in Rwanda. 

Groups advocating for racial equality fared better, as the issue of race was 
more amenable to treatment through nondiscrimination. Especially after 
concerns about rising fascism and anti-Semitism in the 1960s, advocates were 
able to make rapid progress drafting the International Convention on the 
Elimination of All Forms of Racial Discrimination, which came into force in 
1969, before even the two international covenants. African and Asian states 
were strong supporters, although the provisions did not address the issue of 
substantive equality beyond an allowance for affirmative action measures. 
Moreover, the implementation committee was designed with minimal powers 
of enforcement limited to receiving and responding to voluntary state reports 
through a process of constructive dialogue. It is thus subject to question how 
much impact the Committee on the Elimination of Racial Discrimination 
has had in the practical arena of eliminating racial discrimination. 

Indigenous peoples faced the same dilemma as minorities—how to ad- 
vance their cause in a state-based system that feared secessionist movements 
above all. Their cause was particularly urgent, as many indigenous groups in 
the latter half of the twentieth century faced threats to their continued physi- 
cal existence and cultural survival. Given the opposition of most states, it was 
considered a triumph simply to place the issue on the UN agenda through 
the establishment of a working group and the negotiation, through the CHR, 
of a draft Declaration on the Rights of Indigenous Peoples. However, wide- 
spread state resistance has ensured that the declaration remains a draft and 
that recommendations by the working group and special rapporteur remain 
unimplemented. Denial of indigenous rights is so entrenched that states at 
the Vienna 1993 World Conference on Human Rights by consensus refused 
to acknowledge that indigenous peoples in different parts of the world with 
different histories, cultures, and languages constitute separate nations rather 
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than a monolithic whole. Thus they were called indigenous “people” rather 
than “peoples” in all relevant UN documents. 

Advocates of women’s rights were more successful pushing their cause at 
the world body. The presence of a well-organized global movement and the 
strong support of the Commission on the Status of Women eventually cul- 
minated in the adoption of the Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW) in 1979. CEDAW is lauded 
as the first treaty to break down the artificial distinction between civil and 
political rights and economic, social, and cultural rights, although the latter 
receive comparatively little attention despite the disproportionate impact 
of poverty and economic inequality women face worldwide. Furthermore, 
CEDAW started a process of questioning the distinction between public and 
private spheres in terms of rights abuses, eventually leading to a UN focus on 
domestic as well as state violence against women. While CEDAW has been 
criticized as putting women’s rights in a ghetto rather than mainstreaming 
them in all human rights treaties, the fact is that women’s rights received 
very little attention in the Universal Declaration. At the same time, CEDAW 
suffers the same flaw of all human rights treaties—inadequate enforcement 
measures. This weakness channels its impact toward moral slogans rather 
than legal measures to protect women’s rights. 

The Convention on the Rights of the Child (CRC), which has been rati- 
fied by 192 countries, appears to be the least controversial treaty in the hu- 
man rights repertoire. Unfortunately, this impressive support is mitigated 
by reservations by one-third of the signatory states, which have limited the 
scope of their obligations. A large number of reservations have to do with 
cultural and religious values. Only two UN member states, the United States 
and Somalia, have failed to ratify the treaty. The United States is opposed to 
the CRC’s prohibition on the execution of juveniles, among other provisions 
deemed inconsistent with domestic law and practice. Somalia lacks a func- 
tional government that could consider ratification. Detractors of the treaty 
identify two other troubling aspects. First, the CRC merely duplicates the 
language of preexisting instruments in many provisions, and second, certain 
articles fall short of preexisting standards due to compromises necessary 
to reach a consensus between states with diverse views. Nonetheless, the 
involvement of nongovernmental agencies in its drafting and adoption and 
the UN Children Fund’s application of the CRC can be described as a highly 
promising exercise. 

In Chapter 9, we discuss how the right to development arose out of the 
economic challenge developing countries posed to their former colonial 
masters. The right to development is an outgrowth of the decolonization 
process, which shifted the center of gravity at the UN from an exclusive 
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focus on civil and political rights to an increased concern with economic, 
social, and cultural rights and eventually to recognition of a third generation 
of solidarity rights to development, peace, and a sustainable environment 
(albeit with even less enforcement potential than previous toothless human 
rights instruments). 

The devastating legacy of colonialism prompted the new states of Africa 
and Asia to join together in a Third World movement demanding reparation, 
transfer of wealth and technology, and other forms of redistributive justice 
under the rubric of the New International Economic Order. The NIEO 
championed new theories of development that linked poverty to economic 
policies carried out in the developed North. However, when the rich countries 
refused to consider economic redistribution, the UN's focus shifted to efforts 
to close the development gap through a mix of aid, trade, enormous loans, 
and the rhetorical promotion of development “decades” When these efforts 
also failed, eventually culminating in the Third World debt crisis, states and 
international jurists turned to the right to development. 

First coined by an African jurist, the right to development was said to 
derive from the integral link between rights and development that had been 
frequently proclaimed in various UN instruments but never acted upon. The 
North suspected that it was simply an attempt to resurrect the failed NIEO in 
the guise of human rights and therefore was initially strongly opposed to the 
right to development. Developing countries tended to perceive the right to 
development as requiring the channeling of aid and resources from North to 
South, although the language used stressed cooperation. Many of the familiar 
human rights debates were played out in the right to development. Was it an 
individual or collective right? For people or states? A new right or simply a 
restatement of human rights as applied to the development process? Did it 
imply concrete obligations on the part of the international community? 

These controversies slowed progress in defining the right; indeed, it 
took a working group ten years of laborious interstate negotiation before it 
could present the Declaration on the Right to Development to the General 
Assembly for approval in 1986. During these negotiations, the right was 
watered down and western opposition softened once it became clear that 
there would be no legal obligation to transfer a single dollar. The declaration 
is a confusing document, but it does not seem to impose any duty beyond 
that of respecting people’s human rights in all aspects of development. The 
declaration has encouraged the mainstreaming of rights in development 
at the UN, and at the practical level it gave impetus to activists seeking to 
hold nonstate actors accountable for their policies. But it remains a far cry 
from the original Third World demand for economic justice that gave rise 
to the NIEO. 


The Human Rights of Special Groups 


e Rights of Minorities 

e Race and Nondiscrimination 

+ The Quest of Indigenous Peoples 

e The Commission on the Status of Women and Women’s Equality 
e The Rights of the Child 


In San Francisco, the great powers had dismissed the problems associ- 
ated with the protection of special groups, particularly minorities, on the 
pretext that if human rights of the individual were protected, then nothing 
else needed to be done. The UN therefore avoided conferring special rights 
and protections to members of a particular group, regardless of whether its 
members faced oppression or disadvantages by virtue of such membership. 
In drafting the Universal Declaration of Human Rights, the Human Rights 
Commission also circumvented the issues, recognizing the rights of individu- 
als belonging to a particular group only through nondiscrimination clauses 
rather than by recognition of the group itself.! In explaining Yugoslavia’s 
abstention to the UDHR, Vladislav Ribnikar decried this exclusive focus on 
the rights of isolated individuals: 


The strictly individualistic attitude of the majority of the Third Committee—which 
is also the fundamental characteristic of the declaration—has led to another im- 
portant shortcoming, namely, the absence of provision to protect different com- 
munities, such as national minorities. . . . The well-being of man depends in a very 
great measure on the conditions existing in the community to which he belongs, 
and therefore, the protection of that community, whether social, religious or any 
other character, ought to have been included among human rights.” 


This framework did not grant the rights of collectivities whose members 
were linked by cultural, physical, social, racial, religious, or other charac- 
teristics.2 Member states perceived that granting rights to groups would 
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highlight the social and economic inequities that existed between national 
communities, particularly between blacks and whites in the United States. 
Later, states that were engaged in throwing off the yoke of colonialism felt 
that granting group rights would undermine national self-determination 
and permit internal secession on the basis of ethnic, linguistic, or other 
cultural differences within state borders. Even more troubling was the de- 
mand for special privileges by minorities when national leaders wanted 
such groups to submerge differences within the national identity. Collec- 
tive or group rights was a Pandora's box that few states wanted to open, 
as it implied broadening the definition of self-determination beyond the 
terms established by the UN.‘ Internal secession of groups seemed to be a 
vexing problem for states, as it raised the question of “where to draw the 
line between the sovereign rights of the Government of a multiracial State 
and the right of self-determination of its component ethnic groups.’ The 
right of secession was one part of the very important question of minorities. 
If the right of self-determination was to be exercised without the right of 
seccession, it was difficult to see where to draw the line between a policy of 
national integration through the inculcation of a common language or the 
imposition of a centralized political and economic system, and a policy of 
respecting and preserving the language, culture, and way of life of minority 
groups.” 

The popular state paradigm at the time favored assimilation: minorities 
would eventually become more like the majority, women would gain equal- 
ity with men, and peoples of color would achieve parity with whites. The 
fact that these groups might require protection or want to maintain their 
distinctiveness was not a pressing concern, especially for states engaged in 
the fight for self-determination against colonial occupiers, as each person 
was first a citizen of the state and then viewed as belonging to a distinct 
national community.° Self-determination for these groups remained off the 
UN agenda, and self-determination became one of the most politically loaded 
terms, stripped of the principle of equality before the law.’ The politiciza- 
tion was about agreement over legal definitions of human rights, individual 
autonomy, and discrimination against certain groups or collectives such 
as children, women, refugees, migrant workers, indigenous peoples, and 
members of racial, ethnic, and religious minorities.’ 

The issues of the rights of minorities, races, indigenous peoples, and 
women were present at the UN from the beginning and raise some of the 
most difficult questions for its members regarding the self-determination, 
equality, nondiscrimination, and justiciability of group rights.’ As each topic 
cannot be fully explored in the space of a chapter, we examine the basic 
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developments and parameters of efforts to achieve the recognition of and 
protection for the rights of these four groups. 


Rights of Minorities 


After World War II, evidence regarding the repression of groups pointed 
to the need to create special protective measures for minorities not only 
in Europe but worldwide, especially in the Arab world, South Asia, and 
Southern Africa. Although no article on the protection of minorities was 
included in the UN Charter or the Universal Declaration of Human Rights, 
the UN recognized that the problems of minorities had to be addressed. 
Therefore, as part of its mandate, the CHR was empowered to make recom- 
mendations on the topic of special protections for minorities and, if neces- 
sary, set up subcommissions for that purpose."! The Soviet Union argued 
that two separate subcommissions should be set up: one on minorities and 
the other on nondiscrimination. It noted that the protection of minorities 
was distinct from prevention of discrimination against individuals as part 
of a group. The discussions about whether two separate bodies on minority 
protections and nondiscrimination should be created or whether both is- 
sues should be assigned to a single institution were heated, with the United 
States and the United Kingdom arguing for one body and the Soviet Union 
and India arguing for two separate subcommissions.’? ECOSOC authorized 
the establishment of three separate subcommissions—one on the freedom 
of information and the press, one on protection of minorities, and one on 
the prevention of discrimination.” But in the CHR, the United States and 
United Kingdom continued to push for a single subcommission on the pro- 
tection of minorities and the prevention of discrimination, and this effort 
eventually succeeded. 

Humphrey observed that the decision to collapse these two disparate top- 
ics was unfortunate and provided for a slow start “on what was to become its 
most important contribution, the prevention of discrimination; and it also 
made it easier for the United Nations to dodge responsibility for the protec- 
tion of minorities.””’* Humphrey also noted that apart from the formal decision 
to create a body that has the protection of minorities in its mandate, the UN 
showed limited interest in the workings of the subcommission. However, 
the Sub-Commission on Prevention of Discrimination and Protection of 
Minorities was a unique organ within the UN, as it consisted of an indepen- 
dent body of twelve experts who were not appointed as spokespersons for 
their governments even though often they acted as such.” Over the years, 
the subcommission has done excellent work on the issue of discrimination, 
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but, because of larger political constraints, has made little contribution in 
the area of protection of minorities. 


Setback in 1948 


The greatest setback for protection of the rights of minorities took place in 
1948. The Convention on the Prevention and Punishment of the Crime of 
Genocide was adopted by the General Assembly on 9 December 1948, the 
day before the Universal Declaration was adopted.’* Both documents fail 
to contain any provisions, even in principle, for the protection of the rights 
of minorities. Although the genocide convention was a step forward in 
criminalizing the systemic killings of peoples, it omitted the prevention of 
the physical and cultural destruction of groups as an important concept in 
the protection of minorities.” The UDHR also does not contain any text on 
protection of minority rights.’* How this failure to include rights of minori- 
ties in two seminal documents that laid the foundation for human rights 
ideas came about is an insightful story about power politics and the fear of 
western states about developing a meaningful mechanism for the protection 
of minority rights. 

The term “genocide”—from the Greek genos meaning race, nation, or tribe 
and Latin cide meaning killing—was coined by Raphael Lemkin, a Jewish 
lawyer who fled Poland for Sweden in 1939 and came to the United States, 
teaching at Duke University and at Yale. In 1933, Lemkin envisioned the 
creation of two new international crimes: the crime of barbarity, consisting 
of extermination of racial, religious, or social collectivities; and the crime of 
vandalism, consisting of destruction of cultural and artistic works of these 
groups.” He argued that genocide during World War II was a direct result 
of the failure to punish states for gross human rights violations under the 
system of Minorities Treaties of the League of Nations, creating a sense 
of impunity that empowered states to engage in planned annihilation of a 
national group.” 

In Lemkin’s definition, genocide was a coordinated plan aimed at destroy- 
ing “the essential foundations of the life of national groups. ... The objective 
of such a plan would be disintegration of the political and social institutions 
of culture, language, national feelings, religion, and the[ir] economic exis- 
tence”” He defined two phases: the obliteration of the national pattern of 
the oppressed group and the imposition of the national pattern of the op- 
pressor group. His analogy was based on Nazi Germany and Hitler’s plans to 
“Germanize” some groups and exterminate others. Lemkin’s definition also 
included state culpability in carrying out the crime of genocide. He intended 
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to declare both crimes punishable regardless of where the culprit might be 
caught and where the crime was committed.” 

Ernesto Dihigo of Cuba, joined by delegates of India and Panama, re- 
quested that genocide be put on the agenda of the General Assembly and 
later submitted a draft resolution to that effect.” The United Kingdom had 
proposed that the resolution include the criminal responsibility of states 
along with that of individuals, but it joined France and the United States in 
opposed the drafting of a convention. However, in the course of the debate 
on the resolution, the idea to develop a full-blown convention began to 
circulate and gain support.” 

The Secretariat, or more precisely the director of the Human Rights 
Division, John Humphrey, prepared the initial draft. He took an approach 
similar to the approach he used in the formation of the UDHR by including 
as many ideas as possible and then allowing the competent body at the UN, 
in this case the Sixth Committee (Legal), to eliminate the articles it did not 
want to include.” A team of outside experts, including Lemkin; Vespasian 
V. Pella, a Romanian law professor; and Henri Donnedieu de Vabres,” a 
former judge of the Nuremberg Tribunal, reviewed the draft. In May 1948, 
the General Assembly discussed the draft text of the genocide convention, 
which included prohibition of cultural, physical, and biological genocide, 
based on Lemkin’s definition of genocide as: 


a co-coordinated plan of different actions aiming at the destruction of essential 
foundations of the life of national groups, with the aim of annihilating the groups 
themselves. The objective of such a plan would be disintegration of the political 
and social institutions of culture, language, national feelings, religion, and the 
economic existence of national groups and the destruction of the personal secu- 
rity, liberty, health, dignity and even the lives of the individuals belonging to such 
groups. Genocide is directed against the national group as an entity, and the actions 
involved are directed against the individuals, not in their individual capacity, but 
as members of the national group.” 


For Lemkin, safeguarding against the destruction of art and culture was 
especially important, as these objects belonged to the whole of humanity 
and thus the international community as a whole should have an interest in 
protecting them.”® 

ECOSOC created an ad hoc drafting committee for the genocide con- 
vention that met twenty-eight times in April and May 1948.” Several is- 
sues remained sore points with governments. The first was the reference 
to cultural genocide; second, the issue of state responsibility; and third, the 
creation of an international criminal court,” which many felt ran counter to 
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the principle of protection of domestic jurisdiction in Article 2(7) of the UN 
Charter. Although the United States opposed the idea of cultural genocide, 
it supported the focus on state involvement, “as genocide could not be an 
international crime unless a government participated in its perpetration, 
either by act or by omission.”*! All along, the U.S. government was enthu- 
siastic about the convention but the American Bar Association saw in the 
text serious constitutional and legal problems. However, the U.S. delegate 
noted that the problem of cultural genocide was linked with that of protec- 
tion of minorities and would be more appropriately dealt within the Com- 
mission on Human Rights. Both of the other experts, de Vabres and Pella, 
were also of the opinion that implementing agreements to prevent cultural 
genocide—the destruction of specific characteristics of groups—amounted 
to reconstituting the former protection of minorities and overextending the 
concept of criminalization of genocide.” The UK delegate commented that 
the Allies had rejected Lemkin’s definition and instead adopted the defini- 
tion as defined in the term “crimes against humanity” in the Charter of the 
International Military Tribunal for the Nuremberg trials.” In this definition, 
genocide encompassed persecution and extermination on political, racial, or 
religious grounds but not with respect to culture and minorities. Similar 
debates on definitions surrounded the issue of protection of political groups, 
a concept which also did not make it into the convention. 

States that supported the idea of including cultural genocide in the con- 
vention argued that destroying a group’s culture, in particular the culture of 
a minority group, was a preparatory step toward physical genocide. Sixteen 
countries, primarily communist and Arab states, and Ecuador, Mexico, 
Pakistan, and the Philippines were strongly committed to including minority 
rights in the convention.” While the idea survived in the drafting commit- 
tee, it was defeated in the General Assembly’s Sixth Committee. In the Sixth 
Committee (Legal Committee), which was responsible for the final text of 
the Genocide Convention, the majority bloc of states of the Americas and 
Europe denied any kind of minority problem within their borders as they 
supported a national policy of assimilation.*° 

The United States argued that only acts directed toward physical destruc- 
tion of the designated group should be included and moved to eliminate any 
reference to the destruction of cultural and educational institutions from 
the text.?” This omission was conceptually and politically very important 
because the genocide convention differed from declarations (considered at 
the time to be international hortatory documents of moral principles) in its 
criminalization of the mass-scale destruction of groups and their institutions. 
By focusing only on physical aspects, the actual destruction of the group 
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instead of their institutions or way of life, the genocide convention set back 
the framework of protection of group rights of minorities.” 

The Indian delegate, representing a multicultural state which had recently 
become independent and was striving to build a national Indian identity, 
commented: “The protection of cultural rights of a group should be guar- 
anteed not by the convention on genocide, but by the declaration on human 
rights.’ The European states held the pivotal votes. Even though they had 
experienced acts of ethnic cleansing at first hand and understood the argu- 
ments of communist and Arab states about the connection between means 
and ends with regard to cultural and physical genocide, they noted that full 
protection for minorities would be considered under the international bill 
of rights being prepared by the CHR.” Yet they failed to deliver on their 
promise in the Third Committee discussions on the Universal Declaration 
of Human Rights, which also excluded minority rights. 

In the original Secretariat draft of the UDHR, Humphrey had included 
the rights of minorities.“ Article 46 discussed positive actions to protect 
minorities as distinct from the negative action of nondiscrimination, which 
was dealt with in Article 45. Humphrey had proposed that a certain amount 
of public funds be used to create and maintain cultural and religious institu- 
tions and schools for minorities. Cassin, working from the Secretariat draft, 
removed the idea of equitable allocation of funding for minority institutions 
as an unnecessary specificity. Humphrey viewed this deletion as further proof 
of bias in the United Nations against any scheme to protect minorities.** The 
text was then referred to the Sub-Commission on Prevention of Discrimi- 
nation and Protection of Minorities, which was also meeting in December 
1947. The subcommission came up with a rather complete definition with 
respect to minorities: 


Protection of minorities is the protection of non-dominant groups which, while 
wishing in general for equality of treatment with the majority, wish for a measure of 
differential treatment in order to preserve basic characteristics which they possess 
and which distinguish them from the majority of the population. The protection 
applies equally to individuals belonging to such groups and wishing the same 
protection. It follows that differential treatment of such groups or of individuals 
belonging to such groups is justified when it is exercised in the interest of their 
contentment and the welfare of the community as a whole. The characteristics 
meriting such protection are race, religion and language. In order to qualify for 
protection a minority must owe undivided allegiance to the Government of the 
State in which it lives. . . . If a minority wishes for assimilation and is debarred, the 
question is one of discrimination and should be treated as such.“ 
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Despite this clarity in understanding and definitions with respect to mi- 
norities, CHR delegates continued to stress their preference for assimilation: 
“The persistence of a minority represents a transitional and rather anomalous 
status, and every effort should be made to accelerate their natural trend for 
assimilation“ The Ecuadorian delegate commented: “The various cultures 
within a Nation must be given every opportunity to develop and expand, 
reveal their innate qualities and contribute to the larger group in order to 
promote the creation of such conditions as will permit their fusion into a 
single common culture under the individual sign of a single national ideal?” 
The delegates from the United States and Latin America denied the cultural 
identities of their indigenous populations and focused on assimilating them 
and immigrants from other countries.” 

Cassin’s article on minorities was the basis of discussion in the CHR’s 
working group on the declaration in December 1947. Rights of minorities 
were acceptable as long as protecting them did not conflict with the territo- 
rial integrity of the state. Minority groups owed individual allegiance to the 
government of the state in which they resided, and in the event they desired 
to become assimilated with the majority and were prevented from doing so, 
this would constitute discrimination. Humphrey felt that the subcommis- 
sion had refined the concept by introducing the idea that “minorities, to be 
protected, must want differential treatment.” This insertion was made to 
allay the fears of certain minorities, in particular blacks in the United States, 
who reject the idea of differential treatment.” In the working group, the two 
communist members (the representatives of Byelorussian Soviet Socialist 
Republic and the Soviet Union), Rómulo of the Philippines, and Cassin were 
strong supporters of the article on minority rights; the only Latin American 
voice in the group, Panama, was muted, and the sole opposing voice was that 
of Mrs. Roosevelt of the U.S. delegation. In the very first meeting of the CHR, 
Mrs. Roosevelt had declared that despite the different ethnic and linguistic 
groups in the United States, “there was no minority problem”! 

The issue of nonresident aliens and their rights also stemmed from dis- 
cussions on the rights of minorities. Mehta, in referring to Indians residing 
in South Africa, commented that efforts must be made to define in precise, 
legal, and practical terms what a minority is and what discrimination is. 
She felt that a definition needed to be made immediately available regard- 
ing what specific safeguards had to be incorporated in the proposed bill of 
human rights to prevent the assimilation of minorities where they existed.” 
The Belgian representative felt that any rights accorded to a minority group 
should not be extended to apply to aliens, especially if those individuals had 
moved voluntarily.” Cassin, sensing the differences between delegates, felt 
that the article had not been finalized and should be held over. The decision 
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was taken to send the amended article to ECOSOC with a note about the 
lack of agreement in the CHR and request further study." The article was 
placed in limbo, and at the CHR third session in May 1948, members, who 
were mostly from the Americas and Europe, voted not to include an article 
on minority rights.” Both the Soviet Union and Yugoslavia attempted to 
include a minority rights article in the Third Committee meetings on the 
Universal Declaration." The Yugoslav article stated: 


the problem of national minorities is one of protecting small national groups which 
are scattered like islets in the midst of the territory of a nation....In order to ensure 
the protection of the individuals who form a community, that community must 
first of all be recognized and protected. Thus the principle of the recognition and 
protection of national minorities as communities must appear in the Declaration 
of Human Rights.” 


They were joined by a proposal from the delegate from Denmark, “All 
persons belonging to a racial, national, religious or linguist minority have 
the right to establish their own schools and receive training in the language 
of their choice”"! This was the only attempt to redeem the promissory note 
on the exclusion of minorities from the genocide convention. However, these 
efforts were not well coordinated and the three delegates made no attempts 
to lobby other nations.” 

The United States again opposed this article, noting that minorities, par- 
ticularly immigrants, who wanted to avail themselves of the right to separate 
schools, might threaten the unity of their country.® Latin American states 
supported the U.S. view. Belgium representative Dehousse, challenging the 
fallacious reasoning, observed that the issues related to immigrants and im- 
migration were not the same as the rights of minorities. But the international 
momentum at the time was driven by the United States and immigrant-re- 
ceiving countries in Latin America, which favored replacing “protection of 
minorities” with “prevention of discrimination”! 

The Third Committee could not agree about including any article on 
minorities in the Universal Declaration and eventually dropped the amend- 
ments to include such text without a vote. The communist countries, along 
with China, Haiti, and the Philippines, therefore turned to the genocide 
convention to make a case for reinstating the idea of cultural genocide. But 
given that the right was blocked in a mere declaration, it had little chance 
of being included in a legally binding covenant. The protection of minorities 
and their cultures failed to materialize in either document. Thus it was no 
great surprise that after a short and somewhat unsuccessful interlude with 
the issue of protection of minorities, the subcommission maintained its 
distance from the topic.” 
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Rights of Minorities in the Civil and Political Covenant 


For the next few years, the subcommission engaged in discussions on the 
question of minorities. James Green, member of the U.S. delegation to the 
CHR, commented that “by the summer of 1950, when the Economic and 
Social Council held its eleventh session, considerable dissatisfaction had 
developed over the work of the Sub-commission,’ and although a meeting 
was held in October 1951, ECOSOC discussed liquidating the body alto- 
gether. Humphrey felt that it was because the subcommission had taken 
seriously the issue of rights of minorities, which key UN members meant to 
bury. He observed, “1951 had indeed been a critical year in its history. One 
might even say that its [the subcommission’s] effective history began as of 
then.’ The subcommission endorsed the Secretariat memorandum, which 
concluded that protection of minorities required positive action consisting 
of enforced distinctions voluntarily maintained by the group.® 

Once the decision was made to draft two covenants, the subcommission 
submitted a substantially weaker article, Article 27, for the Covenant on 
Civil and Political Rights than the one it had proposed for the UDHR on the 
protection of minorities.® The discussion about this article focused on what 
constituted a minority and the issue of differential treatment (even though 
it had been defined earlier by the subcommission). CHR members agreed 
that minorities covered separate and distinct groups that had been long 
established in the territory of a state. Initially, this meant ethnic, religious, 
linguistic, and national (in the sense of an origin linked closely with race) 
minorities, but later “national” minorities were excluded, as they did not 
constitute a distinct group. With the exception of communist states, almost 
all countries rejected a proposal for minorities to build and manage their 
national schools, libraries, museums, and other institutions.” Most states 
held that the rights of minorities should not obstruct the process of assimi- 
lation or impair national unity or security (an emerging area of concern for 
recently decolonized countries). 

With respect to the civil and political rights covenant, communist states 
again argued that differential treatment should be granted to minorities in 
order to ensure them real equality of status with others in the population. 
The covenant’s general article on discrimination, Article 2(1), was deemed 
insufficient. Therefore, Article 27 phrased the protection of minorities at 
the individual level and not as a group right: 


In those States in which ethnic, religious or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with the 
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other members of their group, to enjoy their own culture, to profess and practice 
their own religion, or to use their own language.” 


The negative phrase “shall not be denied” was different from other positively 
worded articles in the covenant. Once the article was drafted, not many 
changes were made to the text. To date, it is the only whole and general state- 
ment of the treaty rights of minorities in modern international law.” 

In January 1954, the subcommission made one last effort to initiate a 
study of the position of minorities in the world and requested that the CHR 
appoint an expert, but this proposal was not approved.” For the individually 
oriented western states, collective rights were vague and Marxist-inspired and 
could undermine individual freedom. The western position coincided with 
the political interests of African and Asian states undergoing the process of 
decolonization. The few newly independent states preferred to focus on the 
national identity of their citizens rather than address the ethnic, linguistic, 
religious, and racial diversity of groups within their borders. For them, ter- 
ritorial integrity was all important; minority characteristics would gradually 
disappear as the citizen’s national identity emerged. 

For the next seventeen years, the CHR and its subordinate body remained 
silent on the rights of minorities. In 1971, Francesco Capotorti” was ap- 
pointed as the special rapporteur on discrimination against minorities and 
asked to study the implications of Article 27 of the Covenant on Civil and 
Political Rights.” He proposed a definition of a minority as “a group numeri- 
cally inferior to the rest of the population of a State whose members—being 
nationals of the State— possess ethnic, religious or linguistic characteristics 
differing from the rest of the population and who, if only implicitly, maintain 
a sense of solidarity, directed towards preserving their culture, traditions, 
religion or language” The Capotorti study is still one of the most thorough 
UN reports on the subject of minorities. 

Asbjørn Eide, legal advocate and member of the subcommission, sum- 
marized Capotorti’s results regarding special protection of minorities: 


1. Any international system may be viewed as a pretext for interfer- 
ences in States’ internal affairs; 

2. The usefulness of a uniform approach in such profoundly different 
situations is questionable; 

3. Preservation of the identity of minorities is seen as a threat to State 
unity and stability; and 

4. The need for special protection could be used to justify reverse 
discrimination.” 
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Capotorti concluded that governments would prefer to have a free hand in 
the treatment of minorities. Comparing Article 27 to Articles 13-15 (on 
education and culture) in the Covenant on Economic, Social and Cultural 
Rights, he observed that appropriate state measures were needed for its 
realization: 


Only the effective exercise of the rights set forth in Article 27 can guarantee 
observance of the principle of real, and not only formal, equality of the persons 
belonging to minority groups. The implementation of these rights calls for active 
and sustained interventions by States. A passive attitude on the part of the latter 
would render such rights inoperative.” 


After reviewing the special rapporteur’s reports, and given the serious- 
ness of the topic, the CHR recommended that a special working group be 
established.” One of its mandates was to draft a declaration of principles 
on the rights of minorities; by that point, drafting a declaration was a fairly 
standard UN response demonstrating that the issue was of critical importance 
and that work under way would eventually produce a legal document. The 
declaration on minorities, adopted in 1992, is the first exclusively devoted 
to the subject of minorities.” 


Conclusion 


Minorities are found in every part of the world, and the highest concentration 
(and this is partly a reflection of arbitrary boundaries) is located in Africa, one 
of the most conflict-ridden continents.” During the Cold War, the UN did 
virtually nothing to prevent genocide, and as a result genocide was commit- 
ted with impunity.” The end of the Cold War triggered optimism that there 
would be an active role for the UN in averting crisis. The Security Council 
requested that Secretary-General Boutros-Ghali develop an agenda for peace. 
His report argued that it was time to reinvigorate UN enforcement measures 
and bring to fruition its envisioned role of safeguarding world peace. How- 
ever, shortly after the adoption of An Agenda for Peace, genocide raised its 
ugly face, in Rwanda and in the former Yugoslavia. In both instances, the 
UN failed to effectively protect minorities, further demonstrating that it was 
not up to the task of acting decisively or boldly. 

The UN’s response to Rwanda was abysmal, as various experts have noted, 
particularly because it took place under the watchful eye of the newly created 
post of the UN commissioner for human rights.” While the initial pullout 
of UN forces from the country was a mistake, many considered the failure 
to immediately deploy UN human rights monitors—“a useful face-saving 
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tool in the UN armoury”—to be criminal. Moreover, former UN commis- 
sioner for human rights Jose Ayala Lasso’s suggestion that “the Commission 
... Should consider appointing a special rapporteur to examine all human 
rights aspects of the situation, including causes and responsibilities” was 
patently inadequate. The response of the UN’s chief human rights officer to 
the swiftest genocide in the history of the planet was to dispatch one man 
to “examine” the situation. In the seven weeks it took Mr. Lasso to come to 
this conclusion, 750,000 Rwandans were murdered.” 

On the other hand, there are longstanding structural reasons why the UN 
and its public servants act—and fail to act—in the way they do. For one, there 
are no enforcement mechanisms or effective measures to protect victims 
unless states—in this case, members of the Security Council—authorize 
action. Only then can the UN initiate peacekeeping operations or in cases 
of gross violations set up special tribunals to punish the perpetrators.* In 
fact, when Serb forces overran the UN-declared safe havens and massacred 
civilians in 1995, the best the CHR could do was to study the situation and 
make recommendations. 

Prosecution is often treated in a separate manner under criminal in- 
ternational law. In the case of the former Yugoslavia and Rwanda, two ad 
hoc international courts were established under the Security Council for 
the express purpose of trying those indicted for genocide, crimes against 
humanity, and war crimes.” These international tribunals, however, have 
not been successful in addressing the gross human rights violations in these 
two states.* 

To prove that impunity is no longer an option for the perpetrators of 
genocide, the Rome Statute of the International Criminal Court (ICC) was 
finally adopted in July 1998, fifty years after Pella had emphasized the need 
to set up an international criminal court.®” However, in 1950 the Cold War 
was already in full swing, and it was impossible to consider Pella’s proposal. 
After the fall of the Soviet Union and the emergence of a strong NGO lobby 
for an international court, it was possible to discuss this option. The ICC 
became operative in the summer of 2002, after a minimum of sixty countries 
had ratified it. The longest holdout was the United States, which repeatedly 
attempted to undermine the provisions of the ICC. It finally signed the ICC 
treaty after the UN agreed that U.S. citizens serving in UN field operations 
were outside the court’s jurisdiction. The George W. Bush administration 
later unsigned the ratification, once again demonstrating U.S. “exceptional- 
ism” to human rights enforcement measures.’ 

The fourth high commissioner for human rights, Louise Arbour, high- 
lighted the gap in protection of minorities in a 2005 report to the CHR.” 
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The report stressed the importance of conflict prevention with regard to 
minorities and the role of NGOs in pointing out the limitations of the Work- 
ing Group on Minorities and the insufficiency of protection measures.” In 
December 2004, the subcommission proposed that the Secretary-General 
create a post of special representative on minority issues with a focus on 
country fact-finding missions and preventative diplomacy. The post was not 
created, but an independent expert on minority issues was established under 
the offices of the UN high commissioner for human rights.” 

Many human rights violations of a communal and ethnic nature have 
turned into conflict and genocide.” How are these crimes continuously 
perpetrated almost sixty years after the genocide convention?” This reality 
can be attributed to fact that the very states that created the system also 
acquiesce or condone and even at times officially sponsor the removal of 
unwanted people (minorities and immigrants) from their territories and 
therefore are not in a position to take any action to protect such individuals 
or prevent abuses. Therein lies the dilemma for minorities: the protectors 
are often the perpetrators. A proper legal framework that addresses rights 
of minorities, in particular the right to self-determination, is needed. As 
one expert notes: 


Those in a majority community can insist on individualism and the nondiscrimi- 
natory treatment of individuals, and can decry any differentiation based on race, 
language or religion, knowing that this formula assures their dominance. If the less 
numerous ethnic communities are to preserve their identity and their culture, and 
even if they are to simply be assured of fair considerations of their interests, it may 


well be imperative to grant them special rights as collective entities.” 


Race and Nondiscrimination 


On 21 December 1965, the General Assembly unanimously adopted and 
opened for signature and ratification the International Convention on the 
Elimination of All Forms of Racial Discrimination (ICERD).” The convention 
was finalized with record speed; the drafting process began in January 1964, 
and it was adopted in December 1965.” The speeches in the assembly’s twen- 
tieth session (1965) were overwhelmingly positive. The French representative 
observed that no convention of equal scope had ever been adopted before, 
and the great powers all expressed their satisfaction and support. Many 
delegates expressed the urgent need for a legal means to combat racism. The 
Polish delegate observed that “what was really needed was a legal tool for 
fighting racial discrimination, which would define precisely not only general 
aims but also means of implementation.” At the time, the implementation 
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mechanisms of the two international covenants as part of the international 
bill of rights appeared to be a dead letter. 

What chain of events resulted in all countries agreeing so quickly on a topic 
that in the past had been so contentious? The immediate impetus to address 
race-based discrimination was triggered by an epidemic of swastika- painting 
and other anti-Semitic acts and racial and religious prejudices in the Federal 
Republic of Germany in the winter of 1959-1960.” The fear was that less than 
twenty-years after Hitler, neo-Nazi sentiments were brewing once again in 
Europe, manifesting in the form of racial and religious hatred. At the time, 
the Sub-Commission on Prevention of Discrimination and Protection of 
Minorities was in session. It adopted a resolution condemning these actions 
as violations of principles in the Charter and the UDHR and requested that 
facts about the events and their underlying causes and motivations be col- 
lected so effective measures could be taken.” This trigger sparked discussion 
at the UN about a legal treaty to prohibit discrimination. 

From 1960 to 1963, Africa became one of the largest continental pres- 
ences at the UN—thirty-four out the 113 states were from new and recently 
independent African countries.” Although African countries continued to 
have limited representation on the CHR and exerted almost no influence 
there, in the General Assembly they were able to change priorities.’” Given 
the practice of apartheid, it was not surprising that the issue of race-based 
discrimination for Africans and generally for other Third World countries 
was considered an overriding human rights problem. The African countries 
in the 1962 assembly argued for the immediate adoption of a convention on 
racial discrimination but agreed to a compromise in which a declaration 
would be prepared and a convention would follow.” Western states wanted 
to include religious discrimination as part of the document, but after sig- 
nificant opposition from Arab countries on definitions of anti-Semitism and 
Zionism as racism, the decision was taken to separate racial discrimination 
from religious discrimination. The grand alliance on racial discrimination 
would eventually unravel, but during the UN’s “finest hour, it drafted a 
legally binding document on the elimination of race-based discrimination. 


The International Convention on Elimination of 
Racial Discrimination 


The subcommission was the first stop for discussions on ICERD. The Polish 
delegate felt that “their function was to go to the root of the problem without 
worrying too much about the reaction of countries to their work. Otherwise, 
they might easily produce a weak and insipid text.” Others expressed the 
purpose of ICERD as building upon the principles in the UDHR: “[Racial 
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discrimination] practices will continue unless pressure is exerted in the form 
of enlightened international opinion, and the draft Declaration will establish 
a framework that makes it easier to enforce the principle of the equality of 
all human beings and to make the Universal Declaration of Human Rights 
a living and meaningful instrument”! But the subcommission’s members 
had decided early on to base their discussions on a fleshed-out version of the 
Declaration on the Elimination of Racial Discrimination’ that the United 
States had submitted.’ 

After twenty-one meetings on the subject, the subcommission sent a 
draft to the Commission on Human Rights, which discussed and revised the 
ICERD draft over the course of thirty-five meetings before sending its version 
on to the Third Committee of the General Assembly. The Third Committee 
discussed the draft over forty meetings before finally submitting it to the 
plenary session of the assembly for approval. 

The convention is divided into three parts. Part I is on substantive law 
and fundamental obligations of state parties (Articles 1-7). Part II intro- 
duces the creation of international supervisory machinery, in particular the 
Committee on the Elimination of Racial Discrimination, an innovative idea 
in and of itself (Articles 8—16). Part III contains the general procedural is- 
sues of accession by states and entry into force (Articles 17—25). Article 21 
of the convention introduces an unprecedented innovation in its provision 
regarding reservations: state parties have an unrestricted right to denounce 
the convention, meaning that they can withdraw from the treaty after writ- 
ten notification.” 

From the beginning, the issue of the so-called scientific theories of racial 
superiority was considered politically incorrect and morally repugnant. 
It was observed that these explanations had been used against peoples of 
color to confer racial superiority on whites and were characteristic of the 
anti-Semitic actions underlying neo-Nazism. Delegates from developing 
countries felt that this erroneous way of thinking should be pointed out in 
the convention. The Soviet delegate observed: 


It is a fact that so-called scientists in the pay of fascist and racist organizations are 
still disseminating false racial theories. Such theories are especially dangerous to 
youth and could do extensive harm when supported by Governments. The preamble 
of the convention should therefore contain a general statement to the effect that 
racial superiority and racial discrimination are false in theory, socially dangerous 


and unjust and cannot be tolerated either in theory or in practice."° 


In the subcommission, differences over the “separate but equal” doctrine 
was the subject of a heated dispute between the United States and Poland; 
the US. process of gradually desegregating public facilities in the 1950s was 
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moving very slowly on a case-by-case basis." In the subcommission, U.S. 
delegate Morris Abram wanted to change condemnation of doctrines based 
on “racial differentiation or superiority” to condemnation of doctrines “of 
superiority based on racial differentiation”! Poland challenged Abram on 
this: “Racism is not based merely on the doctrine of superiority,’ the Polish 
representative said that “it frequently finds its justification precisely in the 
differences between individuals or groups.” He noted that Abram’s amend- 
ment “would tend to support the argument that there was no discrimination 
so long as all racial groups enjoyed ‘separate but equal’ treatment.”"* Abram 
countered that “on the contrary, the whole purpose of the effort to eliminate 
racial discrimination is to protect the differences between races apparent to 
any observer; those differences are indeed among the beauties and glories of 
the human race”™* The subcommission, which tackled the question of dif- 
ferential treatment first, decided to put in a paragraph stating that measures 
preferring certain racial groups were not “racial discrimination” when they 
were “for the sole purpose of securing adequate development or protection 
of individuals belonging to them.”"”* The exception did not apply if the mea- 
sures led to unequal or separate rights. The CHR wanted to make sure that 
extra measures given to people who had suffered past discrimination did not 
turn into unequal privileges. The discussion focused on specific obligations 
for states under the convention, and the commission decided to delete the 
obligation of a state party to ensure “full enjoyment” of economic and so- 
cial rights to its “under-developed” groups. As the Lebanese representative 
stated, this obligation was “tantamount to discriminating against the rest of 
the population” since in developing countries, it was impossible to guarantee 
economic and social rights to all their nationals.'”® 

The Third Committee returned to a broader debate about substantive and 
procedural rights. The Ivory Coast pointed out that not only had the principle 
of developing or protecting underdeveloped groups been used to justify 
colonialism but it “still represented discrimination, even though the aims 
might be good and even though limits were set for the length of time such 
special measures would be in effect.’ In the end, the committee created a 
thorough, if wordy, reincarnation of the subcommission’s stab at substantive 
equality and deleted contentious words such as “underprivileged?* Article 
1.4 of the convention states: 


Special measures taken for the sole purpose of securing adequate advancement 
of certain racial or ethnic groups or individuals requiring such protection as may 
be necessary in order to ensure such groups or individuals’ equal enjoyment or 
exercise of human rights and fundamental freedoms shall not be deemed racial 
discrimination. 
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The convention is ambiguous about the issue of group rights. Several 
delegates argued that the convention should include group rights in addition 
to rights of individuals. Ecuador and Lebanon were particularly vocal on 
this point during the CHR’s discussions. Ecuador pointed out that in Latin 
America, members of the large indigenous population were “more aware of 
their existence as members of a group than of their existence as individu- 
als”? Lebanon, too, argued that the convention should protect “not only 
individuals belonging to certain racial groups, but those racial groups as 
such.”!”° These proposals regarding group rights were voted down. Italy and 
other western states felt that the idea of group rights was “a new one which 
puzzled this delegation. The Commission should not seek to emphasize the 
distinctions between different racial groups but rather to ensure that persons 
belonging to such groups could be integrated into the community?” Others 
emphasized that the convention was “designed to protect the rights of the 
individual, which was the purpose of all United Nations conventions in the 
field of human rights.”!” Yet the convention provides special protection for 
groups that are victims of past discrimination. 

Another issue of confusion was whether to include nationality as a form 
of discrimination banned by the convention.” The issue arose over the use 
of nationality as a politico-legal term denoting membership of a state or as 
a historical-biological term denoting membership in a nation (i.e., an ethnic 
community or minority). The example was given of citizens with cultural 
traditions different than those of the majority in the state, against whom 
discrimination was exercised on the basis of this difference. The initial draft 
had a rather cumbersome sentence stating that when countries had multiple 
nationalities (or ethnic origins), there should be “no discrimination based 
on such differences.” The following article stated that no state shall dis- 
criminate “on the basis of ‘nationality’ or national origin” Although nobody 
liked putting “nationality” into quotation marks in the text, and despite the 
general complaints about word usage, most delegations agreed that the term 
“nationality” should be part of the definition of racial discrimination. Finland 
pointed out that “in international law, the term ‘nationality’ was frequently 
used to mean ‘citizenship. ... The use of the term ‘national origin’ would 
avoid ambiguity” The subcommission eventually adopted a hybrid defini- 
tion that included both the term “national origin” and the wordy explanation 
about countries with different nationalities.” 

The definition of racial discrimination in ICERD is narrower than in 
other UN instruments. Article 26 of the International Charter on Civil and 
Political Rights proscribes distinction on the basis of race, sex, language, 
or religion. The civil and political rights covenant adds color, political or 
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other opinion, national or social origin, property, and birth or other status 
to the list in the Charter. Article 1 of ICERD bases racial discrimination on 
any distinction, exclusion, restriction, or preference based on race, color, 
descent, or national or ethnic origin, “which has the purpose or effect of 
nullifying or impairing the recognition, enjoyment or exercise, on an equal 
footing, of human rights” There was discussion about nationality as a type of 
racial discrimination in lieu of national origin. On one side of the argument 
were countries such as the Philippines, which noted that “failing to mention 
discrimination based on nationality or national origin would mean ignoring 
the existence of a form of discrimination . . . as serious as racial discrimina- 
tion”! Some countries pointed out that while discrimination on the basis of 
nationality was serious, it should not be included in a convention on racial 
discrimination, since, as the representative of Lebanon put it, “the notions 
of race and of nationality might sometimes coincide, but nationality could 
also be determined by other factors, such as language or culture. Individuals 
of the same race might be of different nationalities?!’ But the commission 
by a narrow vote of 10 in favor and 9 against decided to keep the reference 
to national origin in the definition. 

Given the confusion about definitions, the topic rose again during Third 
Committee discussions, as some countries suggested deleting the term 
“national origin” because it was an implied part of “ethnic origin” The 
United States and France proposed keeping “nationality” as a form of racial 
discrimination! but including a second paragraph to explain that countries 
were certainly able to have different policies for citizens and noncitizens. 
According to France, the point was to “ensure that no difficulties would be 
created in France and other countries using similar definitions by mistaken 
interpretation of the word ‘nationality.” In French legal terminology, he 
explained, the term “nationality” covered the rules governing acquisition or 
loss of nationality and the rights derived therefrom.'” 

There was a fair amount of protest and some confusion over using “national 
origin” The representative from Cameroon argued that since people can 
choose their nationality, it “did not imply that element of non-responsibility 
which made racial discrimination particularly odious” Greece wanted to 
delete either “national” or “ethnic” because the words have the same meaning 
in Greek." The actual compromise was crafted during informal discussions. 
It essentially followed the U.S. and French suggestion but cleaned up the ex- 
planatory second paragraph, which was rather wordy in the draft amendment. 
The final text includes national origin as a banned form of discrimination 
but also includes a provision permitting governments to treat citizens and 
noncitizens differently.” 
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Freedom of speech was a controversial topic that triggered a Cold War 
battle even before the subcommission had made any headway. The U.S. draft 
text laid out a fairly detailed article that specified that organizations that 
received government funding were prohibited from any racist activities but 
did not seek similar regulation of private actors. The UK delegate pointed 
out that although organizations inciting acts of violence on racial grounds 
were deplorable, it was important that the convention prosecute individuals 
“on the grounds of what they did rather than what they thought?”°” 

The Soviet Union proposed an amendment outlawing all organizations 
that promoted or incited racial discrimination (instead of “and incited racial 
discrimination”).'** Poland, meanwhile, suggested adding “and shall declare 
participation in such organizations or activities to be an offence punishable 
by law”! The Polish delegate noted that the U.S. and British views were 
inadequate, for they “might be construed as giving the State the right to 
intervene only when an act of violence was committed or was likely to be 
committed” 


Thus State intervention would be delayed, and at times difficult or impossible. But 
a State should take forceful and long-term measures against persons advocating 
racist doctrines; racist activities should not be permitted to reach the stage of im- 
minent violence. Hitler . .. advocated racist doctrines long before he . . . passed to 
action, and when at last he resorted to violence, the Weimar Republic, which had 
failed to take measures against him earlier, fel].14° 


An intense disagreement took place in the CHR when the Soviet Union, 
building on the Polish proposal, submitted an amendment outlawing any 
contribution or assistance to such groups." The U.S. delegate, noting that 
America was built on certain principles of freedom, responded that “under 
the law of the United States and other countries, organizations as such could 
not be prohibited, although persons who engaged in illegal activities could be 
prosecuted for their actions”’” and offered a proposal limiting the clause to 
the “activities of” organizations rather than the organizations themselves.’ 
The Soviet Union protested strongly, saying the U.S. amendment was “based 
on an entirely misunderstood conception of freedom of association” and 
that the U.S. government was “proposing that States parties... stand idly by 
while fascist organizations secured financial support, solicited members, and 
planned their activities, until they became so powerful that they could not 
be repressed. . . . Nobody could grant such freedom of association to Nazi, 
fascist and neo-colonialist organizations dedicated to activities prohibited 
by the convention itself” The Soviet Union contended that “not only the 
persons who actually perpetrated the prohibited acts but also the leaders of 
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the organization and its financial backers should be held responsible,’ and 
“if its laws did not provide for prohibiting racist organizations, the United 
States would simply have to revise its legislation to bring it into line with the 
convention: that was an obligation which would devolve on all contracting 
states.” 

The CHR eventually voted down all the Soviet and Polish amendments. 
The votes were close and fell along Cold War lines, although some countries 
(Ecuador and Lebanon) abstained repeatedly. The paragraph that was adopted 
outlawed “the activities of organizations” instead of the organizations them- 
selves." (It is interesting to note today that under the rubric of the war on 
terror, the United States has banned certain organizations and prohibited all 
financial contributions to them.) The Third Committee’s discussions on this 
issue were no less controversial and more polemical, but eventually it adopted 
a compromise text that paid due regard to principles of free speech by refer- 
ring to the Universal Declaration in the article’s chapeau“ and condemned 
all propaganda and organizations, including a provision requiring states to 
declare illegal organizations that incite racial discrimination.” 

Throughout these discussions, delegates wanted to include references 
to specific forms of racism. Most frequently, delegations gave impassioned 
speeches naming Nazism as a particularly virulent form of racism and one 
that should be included by name in the convention. The Polish delegate 
summarized this viewpoint: 


Fascism is still very much alive. It is a doctrine of oppression and hatred, of the 
domination of the weak by the powerful; it is the common denominator of all the 
racists of the world. The racists of South Africa, of the Portuguese colonies and of 
the southern states in the United States of America are all influenced by fascism. 
In view of fascism’s sinister history, the inclusion of the word “fascist” beside the 
word “racist” in the draft convention is a political necessity.” 

The French delegate retorted that by fascism, the Polish actually meant 
national socialism but that in any event “there is nothing to prove that fascism 
and racism always go hand in hand.” Indeed, he said that “in some coun- 
tries which have proclaimed themselves as anti-fascist or anti-totalitarian, 
there have been manifestations of racial discrimination.” Other delegates 
expressed an optimistic view that the convention should not include refer- 
ences to contemporary forms of discrimination, because “although such 
phenomena are obviously in everyone’s mind . . . it is to be hoped that the 
convention will stand for all time, whereas transient current practices might 
be expected to disappear”’*° However, this viewpoint was frequently drowned 
out by impassioned speeches about particular types of racism. 
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Anti-Semitism was a particular sticking point. In the CHR, the United 
States introduced a new article specifically condemning anti-Semitism, 
saying by way of introduction that “Anti-Semitism was an evil which should 
be mentioned side by side with apartheid and which was far from having 
disappeared after the Second World War’! For a change, the Soviet Union 
and United States worked together on this issue. The Soviets proposed a few 
modifications to the U.S. text, essentially adding additional forms of racism 
alongside “anti-Semitism,’ and the commission agreed to forward the pro- 
posal to the Third Committee for final decision. Saudi Arabia commented 
early on that the term was being used incorrectly: 


The note by the Secretary-General (A/5129) ... repeats, in good faith, terms wrongly 
used by other bodies. Anti-Semitism is a misnomer; the real Semites are the Arabs, 
and the Jews properly so-called represented hardly two per cent of what can be 
termed the Semitic race. Reference should be made to either the anti-Zionist or the 
anti-Jewish movement and care must be taken not to confuse the two. The former 
indisputably exists in the region to which Saudi Arabia belongs and the latter, which 
is deplorable, is still in evidence here and there throughout the world.'” 


Baroody’s remarks did not preclude repeated attempts to include anti- 
Semitism in a way that was meant to refer to racism against the Jewish people 
in the convention. In the Third Committee, debates on the meaning of each 
term were repeated once more. Poland insisted on including Nazism,'** and 
the United States and Brazil wanted anti-Semitism.’ Saudi Arabia once again 
suggested deleting references to any particular form of racism, “not because 
it is unaware of the horrors of Nazism or of the suffering which countries 
like Poland have undergone at the hands of the Nazis, but because there are 
countless ‘isms’ which will have to be enumerated if any one is” 


For example, while the greatest recent affliction of Europe has been Nazism, for 
the rest of the world it has no doubt been colonialism, and it could be convincingly 
argued that colonialism is a cause of racial discrimination. Arabs have suffered 
owing to a certain ism, yet no delegation has asked that it should be mentioned in 
the draft Convention. It is not the purpose of the convention to revive memories 
of past evils, particularly at a time when the countries of the world seem to be 


striving towards new ideals.'*° 


Other delegates agreed with Baroody that no mention should be made 
of specific forms of racism. The Turkish delegation pointed out, “Since it is 
impossible to include in the draft Convention an exhaustive list of specific 


forms of racial discrimination, and since the omission of some forms might 
give the impression that they are acceptable, his delegation preferred that the 
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text should be drafted in general terms.” A joint Greek/Hungarian resolu- 
tion!” passed that stated simply that the Third Committee had decided not to 
include any reference to a specific form of racism other than apartheid.” 

The substance of the convention was aimed at putting an end to dis- 
crimination, a tall order, and had the support of African, Asian, and other 
developing countries. The convention promotes the idea that states can 
eliminate racially based discrimination and disparities and secure de facto 
equality.’ But this goal was hampered by the priority the convention placed 
on equal treatment (obligations of means, or formal equality) as opposed 
to equal outcome (obligations of results, or substantive equality).*® That is, 
the convention fails to address discrimination and discriminatory practices 
resulting from structural inequality built in over centuries. Policies or prac- 
tices that seem neutral may not actually change discriminatory practices and 
outcomes but can still be consistent with the convention's purpose of attaining 
formal equality. Nonetheless, the issue galvanized state representatives over 
a short period into a consensus to draft and adopt the convention. 


Conclusion: Measures of Implementation 


The most innovative contribution of ICERD was its development of com- 
plaint mechanisms, which influenced the complaint mechanism for the 
civil and political rights covenant and subsequent treaties. The original 
proposal submitted by the Philippines delegate in the subcommission built 
upon established procedures for implementing conventions and recom- 
mendations of the draft international covenants on human rights, the ILO 
Convention on Discrimination in Respect of Employment and Occupation, 
and the UNESCO Convention against Discrimination in Education.’” The 
Philippine representative explained, “The Sub-Commission should provide 
a similar procedure for the draft convention, so that the latter will not be 
less strictly enforced than the conventions on discrimination produced by 
those agencies.” He then produced a draft that essentially required states 
to submit periodic reports and created a committee to review the reports 
and deal with any problems that could arise under the convention.’* 

There was little substantive discussion on the Philippines proposal. All 
the delegates understood these measures to be weak and ineffectual; there 
was no enforcement, and state compliance with reporting obligations was 
strictly voluntary. Paradoxically, the only recorded protest to implementation 
was from the Polish representative, who had been the strongest proponent 
of strict substantive articles. He commented: 
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It is a fundamental principle of international law that by ratifying a treaty, conven- 
tion or agreement States undertake to implement all its provisions and to bring 
their national laws into conformity with the instrument. It is not the practice to 
provide for special implementation machinery in every case, since there are already 
enough suitable organs, both in and outside the United Nations. Furthermore, the 
provisions of the Charter and other treaties can be invoked in cases of violation. 
... It is impossible to decide beforehand what would be the most suitable proce- 
dure in any dispute that might arise in connection with the elimination of racial 
discrimination. In some cases negotiation might be sufficient; in others arbitral or 
judicial procedure might be necessary; in yet others action by the Security Council 


might be called for.’ 


The subcommission failed to develop a mutually satisfying text on implemen- 
tation that could be forwarded to the CHR, which in turn accomplished even 
less because it ran out of time before the agenda item could be discussed.’ 
The Philippine proposal from the subcommission was simply forwarded to 
the Third Committee for discussion.'© 

In addition to the Philippine proposal, several Latin American countries 
submitted suggestions for implementation that would allow complaints from 
individuals and NGOs.!® The Netherlands included a similar proposal.!” 
The United States made a proposal to replace the General Assembly with 
the International Court of Justice as the body responsible for choosing com- 
mittee members,’” and there was a Tunisian amendment that would allow 
state parties to report violations by other state parties,” and a lengthy Gha- 
naian text that would replace the entire human rights machinery.'” These 
proposals launched a protracted debate in the Third Committee. European 
delegates, given the functional European system on human rights, felt that 
proclamations regarding international instruments and standards on human 
rights were “not generally considered to provide a sufficient guarantee of 
their observance.” They also argued that “the creation of effective safeguards 
to ensure the protection and enjoyment of the rights proclaimed is recog- 
nized as an indispensable part of the task of the United Nations in the fields 
of human rights and fundamental freedoms.”!” Others picked at the text, 
focusing on concerns over freedom of speech and sovereignty with respect 
to a mechanism for interstate complaints and an optional mechanism for 
individuals and groups. 

The United Kingdom led the charge on freedom of speech, stating color- 
fully that it “considered legislation alone to be of doubtful value in eradicat- 
ing [racial discrimination, because that] . . . is like cutting down a noxious 
weed above the ground and leaving the roots intact. Moreover, there comes 
a point when legislation encroaches on freedom of speech and association. 
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The United Kingdom has always sought to keep a balance between repres- 
sive legislation and freedom of expression”!* The Tanzanian representa- 
tive identified legal problems of domestic jurisdiction with the complaints 
mechanism proposals because “he did not see how the Committee could 
accept a provision under which one State could lodge a complaint against 
another State concerning internal practices.’!”° He also chastised the UK and 
Canadian delegates for using the discussion on measures of implementation 
“as an opportunity for gaining political advantage over other delegations. 
... Surely no one can accept the thesis that the representatives of developing 
countries who attack colonialism and apartheid but who advocate prudence 
in dealing with the question now before the Committee are opposed to the 
effective implementation of the draft Convention.” 

The delegate from Belgium observed that “it is . . . surprising that the 
question of the sovereignty of States should so often be raised. It seems... 
obvious that their sovereignty must be respected and that accession to the 
Convention is in itself an act of sovereignty. Under the pretext of sovereignty, 
are individuals to be left at the mercy of arbitrary government action?” 
Baroody, reflecting some of the frustration over these polemical debates, 
suggested implementation by a national tribunal rather than an international 
committee.’”* This proposal fell by the wayside when the Philippines and 
Ghana finally managed to come up with a compromise text that recom- 
mended a committee of eighteen experts of high moral standing who would 
serve in their personal capacity and would acknowledge impartiality.'” 
The Ghanaian representative remarked that “the sponsors .. . have never 
intended the creation of a United Nations committee because they do not 
expect the entire membership of the United Nations to become Parties to 
the Convention. The General Assembly should, however, consider reports 
of the proposed committee, first, because the Convention has been negoti- 
ated under the auspices of the United Nations and, secondly, because the 
subject of the Convention is human dignity, the most important principle 
of the Charter”! 

Eventually, the situation calmed down in the Third Committee. The con- 
cerns about freedom of speech were relatively irrelevant and were dropped. 
The concerns about sovereignty were more serious but were finally addressed 
by the special permission a state had to give to allow its nationals to submit 
individual communications (the term “petition” was dropped in the face 
of U.S. and Canadian opposition) to the Committee on the Elimination of 
Racial Discrimination.'*! However, the person from whom the communica- 
tion originated was recognized as the petitioner. The provision allowing 
states to lodge complaints against each other remained in Article 11, but 
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the article required the committee to make sure that “all domestic remedies 
are exhausted” before proceeding to hear such complaints.’ The specter 
of domestic jurisdiction continued to hang over protection of the rights of 
individuals, but the human rights project had taken some limited steps on 
enforcement and made a minor dent in the armor of state sovereignty. 

A final question was raised in the debate over ICERD: Was it desirable 
to create several similar institutions to ensure the implementation of each 
separate international instrument or should implementation be streamlined 
through one body? Norway and the Scandinavian countries felt that it was 
preferable to construct only one machinery for implementation. They warned 
of the dangers of fragmentation in implementation if every new convention 
adopted by the UN had its own separate mechanism; the proliferation of 
instruments would lead to complications.'** The CHR decided that however 
desirable acommon machinery might be in practice, it might not be attainable 
because at the time the implementation mechanisms for the two covenants 
had not been finalized. 

The International Convention on the Elimination of Racial Discrimina- 
tion and its mechanism of implementation were far more advanced than the 
mores of the international community of states at the UN at the time.** The 
convention was also the first of the international instruments to bridge the 
artificial divide between civil and political rights and economic, social, and 
cultural rights that had been created as a result of the polarization over the 
international bill of rights.’*° The Committee on the Elimination of Racial 
Discrimination, however, has been very cautious in reviewing individual com- 
munications and first tries to establish whether discrimination as defined in 
the convention has taken place.'*° And despite the far-reaching complaints 
mechanism under the convention, only a few dozen complaints have ever 
been registered with the Committee on the Elimination of Racial Discrimi- 
nation because individuals or groups must first overcome the criteria. Even 
after the committee receives a complaint communication, the best it can do 
is make recommendations to the state party concerned, contributing to the 
sense of futility and cynicism regarding human rights efforts at the UN.’ 


The Quest of Indigenous Peoples 


Petitions from indigenous peoples in the Americas have been sent to the CHR 
every year since its establishment, as Humphrey’s personal papers record.1*8 
But because the CHR had denied itself authority to take any action, these 
petitions were tabled. Bolivia had proposed that the Sub-Commission on 
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Prevention of Discrimination and Protection of Minorities study the special 
problems of poverty among indigenous populations in the Americas.'® The 
proposal discussed at the third session of the CHR (1951), unfortunately, 
coincided with general opposition to the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities and an attack on its experts for 
failing to fulfill their mandate, resulting in the termination of the inquiry.” 
For twenty-five years there was no recorded activity with regard to indig- 
enous peoples at the United Nations, with the exception of the ILO, which 
in 1957 adopted Convention No. 107 on Indigenous and Tribal Populations. 
The convention, while recognizing indigenous peoples as a separate group, 
also saw them as economically exploited rural laborers and emphasized that 
they should be integrated into the modern economy.” 

In the mid-1960s, when racial discrimination issues, in particular the 
apartheid policies of South Africa, were occupying the subcommission and 
the CHR, a Protestant group of linguist-missionaries published a report on 
the dire conditions of Amazonian Indians. This study, along with substan- 
tive evidence from two NGOs, western anthropologists, and the indigenous 
people themselves confirming that the indigenous peoples of Brazil faced 
an imminent threat of cultural extinction or ethnocide in the name of eco- 
nomic progress, received attention in a series of New York Times articles.’ 
The other development affecting the status of indigenous peoples was de- 
colonization and self-determination.’* The Declaration on the Granting of 
Independence to Colonial Countries and Peoples fit well within the concept 
of self-determination and associated it with the idea of statehood, stressing 
nonintervention and preserving territorial integrity. 

The rights of indigenous peoples had been tacitly avoided in the drafting 
of the two international conventions and ICERD because of assimilationist 
tendencies among state representatives.’ Article 27 of the International 
Covenant on Civil and Political Rights had addressed the rights of individuals 
as ethnic, religious, or linguistic minorities but not as members of a group 
or a collective. Augosto Willemsen Diaz, a lawyer from Guatemala on the 
UN Secretariat staff, took a strategic decision to address the rights of indig- 
enous peoples using the issue of racial discrimination. He noted that racial 
discrimination was just one of many issues affecting indigenous peoples, but 
it was the only way available to address their rights at the world body.’ In 
1971, the subcommission appointed Mexican ambassador José R. Martinez 
Cobo as the special rapporteur to study discrimination against indigenous 
populations. Cobo, however, did very little substantive work on the issue, 
and it was left to Diaz to prepare the studies of the special rapporteur.” 
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By the late 1970s, Nordic countries and the United Nations Centre for Hu- 
man Rights, headed by Theo Van Boven of the Netherlands, were supporting 
indigenous groups.” Norway had begun to identify indigenous peoples in 
its foreign aid policies and urged other countries with indigenous peoples to 
do the same. Three international conferences had been held to draw atten- 
tion to the discrimination, including the international NGO Conference on 
Discrimination against Indigenous Peoples of the Americas, held in 1977 in 
Geneva, which had set forth a draft Declaration of Principles for the Defense 
of the Indigenous Nations and Peoples of the Western Hemisphere.” In 
1978, when the first UN World Conference to Combat Racism and Racial 
Discrimination was held in Geneva, Norway included a Sami leader in its 
delegation.!” 

The Cobo study on indigenous peoples was finally completed and made 
available in 1983.” It had taken twelve years to complete, and Cobo had 
concluded that “self-determination, in its many forms, must be recognized 
as the basic precondition for the enjoyment by indigenous peoples of their 
fundamental rights.” He further concluded that indigenous peoples have 
an inalienable right to their territory and can claim lands that had been 
taken from them. He asserted that a declaration leading to a convention 
was required.”” The study received a lukewarm reception from states. North 
American indigenous groups?” were frustrated with delays in the comple- 
tion of the study; even before the formal release of the report, these groups 
began to actively lobby the UN to establish a working group on indigenous 
issues.“ The Nordic states and the United Nations Centre for Human Rights 
supported these efforts. 

In 1983 the UN established a Working Group on Indigenous Populations, 
and for the first time indigenous groups had official access to an international 
forum at the world body exclusively devoted to their concerns.” It was both 
a dramatic and modest breakthrough; it was established at the lowest politi- 
cal level in the UN system. Any recommendations or declarations coming 
from it would have to go through the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, the CHR, ECOSOC, the Third 
Committee, and the plenary session of the General Assembly for approval. 
The group consisted of five members from the subcommission, representing 
the five regions. Asbjørn Eide from Norway was the group’s chair.” 

Eide was already familiar with and concerned about indigenous rights 
in his own country. In a domestic trial about a proposed hydroelectric 
project, he had testified that Article 27 of the International Covenant on 
Civil and Political Rights, which protected minorities from discrimination, 
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also protected their cultural rights. Eide had argued that the hydroelectric 
project would threaten the cultural survival of the Sami.” Under his lead- 
ership, the Working Group on Indigenous Populations became one of the 
most transparent bodies in the UN system, allowing open access to NGOs. 
It became a forum for indigenous complaints, and as such it was viewed by 
states as undermining their power at a time when they were trying to ad- 
dress grievances from indigenous peoples within their own borders. When 
Eide publicly expressed grave concern over an alleged threat concerning a 
leader of an indigenous (Dalit) movement in India, India’s representative 
lobbied successfully against the renewal of his term in the 1984 election.” 
For a year, there was a lull in activities of the Working Group on Indigenous 
Populations until, under the new leadership of Erica-Irene Daes of Greece, 
the group began to work on a draft declaration. 


The Draft Declaration on the Rights of Indigenous Peoples 


The drafters of the declaration faced major obstacles as they tried to rec- 
oncile the interests of states who opposed the declaration and those of 
indigenous peoples.”” After twenty years it has still not been finalized. 
The main resistance came from Latin American and Asian states. African 
states, in general, did not appear at most sessions until after the Rwandan 
genocide, and the United States never took the group seriously. Canadians 
and Europeans joined the Soviet Union and its allies as major supporters of 
indigenous claims. 

The main political obstacle to agreement has been the inclusion of the 
principle of self-determination. Already one of the most hotly debated topics 
within the UN, self-determination became even more bitterly contested after 
decolonization.™ Chile argued that self-determination ought to be subor- 
dinated to the territorial integrity of existing states. The U.S. representative 
objected to any inclusion of self-determination language on the grounds that 
it was an excuse for secession in all corners of the world.*" There were also 
objections to the recognition of collective political rights. Australia, Canada, 
Finland, and the Russian Federation recognized the right without explicit 
limitations,” but Australia noted that indigenous peoples’ self-determina- 
tion needed to be an integral part of national reconciliation.” 

The final draft text accepted by all parties in 1992 was taken from the 
definition of self-determination in the Declaration on the Granting of Inde- 
pendence to Colonial Countries and People, granting indigenous peoples 
political rights and free pursuit of economic, social, and cultural develop- 
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ment.” Despite its origins, it was claimed that the right of self-determination 
as defined by indigenous groups expanded the idea beyond decolonization. 
States such as the United States, India, and Brazil continued to object to 
the definition, noting that the right to self-determination was subject to the 
previously existing political and legal systems of the state. The issue remains 
unresolved today; many governments still object to the expansive definition 
of self-determination because of the critical issue of territorial integrity, while 
indigenous groups insist that their rights should be read in conjunction with 
the right to self-governance.” 

The 1993 Vienna World Conference on Human Rights raised a red flag 
over the use of the term “peoples.” Indigenous groups did not view themselves 
as one monolithic entity but as separate nations and therefore preferred 
the term “peoples.” In 1992, the special rapporteur of the CHR proposed 
that 1992 be proclaimed the International Year of the World’s Indigenous 
Peoples.” States, in particular Canada and Brazil, objected in the CHR to 
the term “peoples,” fearing that it implied self-determination, and insisted 
on the singular term “people.” This battle over the inclusion of “s” reached 
its peak in Vienna. Many state representatives were unwilling to accept the 
plural term as it could be interpreted to include group rights to self-deter- 
mination. Despite the active advocacy of indigenous groups and the special 
rapporteur and the support of African states, the final Vienna Declaration and 
Programme of Action, which was negotiated in closed-door sessions, chose 
by consensus to adopt the term “people” to refer to indigenous groups.” 
The document also classified indigenous groups under the section on mi- 
norities—“persons belonging to national or ethnic, religious and linguistic 
minorities” These were major symbolic defeats in terms of recognition 
for indigenous peoples. At the beginning of the 1993 session of the Working 
Group on Indigenous Populations, Mrs. Daes referred to the conference as 
a defeat for indigenous peoples.” 

The First International Decade of the World’s Indigenous People ended 
in 2005 without the adoption of the draft declaration by the commission.*” 
Instead, a Second International Decade of the World’s Indigenous People has 
been proclaimed.” The debate on self-determination has yet to be resolved; 
the current focus is on technical aspects of the perceived limitations on such 
a right.” The definition of “indigenous peoples” has also been a source of 
contention.” There is no “commonly accepted definition of the term indig- 
enous in international law,’ but indigenous peoples have been defined as 
separate from minorities.” With the emerging environmental movement 
of the 1970s, their very survival was highlighted as a key issue as well as the 
survival of their traditional cultures and systems of knowledge.” 
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Conclusion: Triumph or Tragedy? 


The rights of indigenous peoples raise the paradox that is an inherent part of 
the UN—no matter how strong a lobby of outside groups may be, it is states 
that have the final word in the United Nations. States’ fears that anarchy and 
secession will undermine their authority, not to mention their economic 
interests, prompted them to co-opt the idea of indigenous rights, even at 
the rhetorical level. Even in documents of principle, the value of words is 
immense because of the fear that these documents might one day be turned 
into a legally binding treaty. Whether indigenous claims to self-determina- 
tion will succeed in breaking out of this paradigm to give further validity to 
the concept of group rights and improve the economic, social, and political 
circumstances of indigenous peoples remains to be seen.””° Nevertheless, 
indigenous peoples and their views have gained greater visibility, even if 
they often appear illusory, through the UN Working Group on Indigenous 
Populations and the Permanent Forum on Indigenous Issues.?”’ 


The Commission on the Status of Women and Women’s Equality 


This chapter on group rights would not be complete without mention of 
women and human rights ideas.”* Two ideas regarding women’s human 
rights were included from the beginning at the UN: the concept of equality 
between the sexes and the concept of nondiscrimination. Equality between 
the sexes is mentioned in the preamble of the UN Charter—“to reaffirm 
faith in fundamental human rights, in the dignity and worth of the human 
person, in the equal rights of men and women”””’—as well as in Article 8 of 
Chapter III—“The United Nations shall place no restrictions on the eligibil- 
ity of men and women to participate in any capacity and under conditions 
of equality in its principal and subsidiary organs”? The latter article, even 
though some delegates considered the need to include it to be self-evident 
and others saw it as irrelevant, was included at the insistence of the Com- 
mittee of Women’s Organizations at the San Francisco conference.” It has 
turned out to be of great importance and has given women access to and 
representation within UN bodies.?” 


The Commission on the Status of Women 


The first General Assembly meeting in 1946 easily passed a Danish-sponsored 
resolution asking member states to adopt measures necessary to fulfill the 
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aims of the Charter by granting women the same political rights as men.”*” 


As a result, ECOSOC requested that the CHR form a Sub-Commission on 
the Status of Women; it was the only named subcommission.”™ But the sub- 
ordinate relationship did not last, and at the second session of ECOSOC, the 
Commission on the Status of Women was established. Its primary functions 
were to prepare recommendations and reports for ECOSOC on promoting 
women’s rights in political, economic, civil, social, and educational fields and 
to implement the principle that men and women shall have equal rights.”*° 
Humphrey noted that by separating the women’s commission from the 
CHR and giving it equal status, “the organic link between the two bodies 
was severed.” 

At the time, there were two schools of thought about whether the CHR 
could take care of the special problems of women.” On one side, some 
experts believed that it was disadvantageous “to set women and women’s in- 
terests apart from the main stream of contemporary political life and thought 
in which they were now so triumphantly emerging”? Others agreed that 
segregation was a danger to be avoided, but “they argued that the time had 
not yet come for women to lose themselves wholly in the stream, that habits 
of centuries did not change so quickly, and that what was still needed was a 
spark plug to watch out for women’s interests.’ In their opinion, a separate 
body would ensure that women’s issues were at the forefront of all UN activi- 
ties, including the specialized agencies. Bodil Begtrup, representing Denmark 
at the UN and one of a handful of women delegates, also noted that “women 
did not want to be dependent on the pace of another commission?” 

Mrs. Roosevelt, as chair of the CHR, had made little effort to include 
Begtrup in CHR activities and did not actively seek out the opinions of the 
CSW in drafting the international bill of rights. At the very first session of 
the CHR, Mrs. Roosevelt pointed out that because the parallel body existed, 
perhaps it would be best to exclude women’s issues altogether from the 
work of the CHR. The Soviets and the Indian delegates responded that the 
status of women was an essential part of the international bill of rights and 
that it needed to continue to be part of the CHR mandate.” Despite the 
differences between the two women, Begtrup attended most sessions of the 
CHR, and the absence of sexism in the UDHR is often attributed to her 
interventions.” 

The UDHR does not have any explicit articles on women, although the 
preamble reaffirms the Charter language of “equal rights of men and women” 
and Article 2 prohibits discrimination based on sex. Article 16 is controversial 
in terms of its stand on women. On one hand it provides for equal marital 
rights and on the other it implies that women’s primary roles are those of 


THE HUMAN RIGHTS OF SPECIAL GROUPS 279 


mothers and caregivers within the family.” The CSW, which was composed 
solely of women and was dominated in representation by western states, had 
proposed full equality of civil rights and further stressed that the CHR abol- 
ish polygamy through the international bill of rights.” While the CHR did 
not outlaw polygamy, the Covenant on Civil and Political Rights provided 
that “no marriage shall be entered into without the free and full consent of 
intending spouses.” 

In 1947, the CSW adopted its own guidelines and affirmed its intent to 
raise the social, legal, and political status of women to that of men and to 
eliminate all discrimination.” With these aims, the CSW drafted various 
measures, including several conventions on the political rights of women 
and on marriage.” In 1946, a British NGO had suggested to the General 
Assembly that a UN convention on discrimination against women was called 
for, but it was not taken up until 1963, when the Soviet Union and developing 
countries introduced an assembly resolution calling for a declaration on the 
issue. The Declaration on the Elimination of Discrimination against Women 
took four years to complete.” 

The following year, 1968, the CSW launched a long-term program for 
the advancement of women in which all UN agencies were to participate. 
The usual step of having a convention follow the declaration was lost in the 
excitement of the proposal by the communist states and Latin America for a 
world conference on women to be held in Mexico City in 1975.” The process 
was viewed as a validation of women’s struggle for inclusion at the UN.” 
The World Conference of the International Women’s Year was marred by 
contentious divisions between representatives of developing countries who 
wanted to focus on economic and political equality in the context of the New 
International Economic Order and western states who felt that sex-based 
discrimination was the issue in their countries.” Nevertheless, the confer- 
ence managed to come up with a fourteen-point list of goals to be achieved 
within five years.” They also agreed to draft a convention and declare 1975 
to 1985 the United Nations Decade for Women.”™* 


The Drafting of CEDAW 


The CSW appointed a special working group to prepare the draft conven- 
tion on the elimination of discrimination against women with the idea that 
it would be ready in 1980 for the world conference on women’s rights in 
Copenhagen. Controversial issues included those associated with religion 
and culture, equality under the law and in marriage, and equal treatment with 
men versus special protections as women.” Implementation measures for the 


280 THE IMPACT OF CIVIL SOCIETY AND DECOLONIZATION 


convention also proved tricky, as a specific body already existed on women’s 
issues. Should the convention establish an independent expert body or should 
the CSW monitor the convention? The drafters opted for an independent 
body and referred the proposed convention to the Third Committee in 1979. 
After a contentious debate on several issues—the preamble (which included 
clauses on nondiscrimination in religion or belief), Article 9 (on the right 
of women to convey nationality to their children), and Article 16 (on mar- 
riage and family law, which was opposed by Arab countries)—it was hastily 
adopted on 19 December” in time for the opening ceremony at the World 
Conference of the United Nations Decade for Women at Copenhagen.” 

CEDAW was a turning point, as it elevated women’s rights on the in- 
ternational agenda on par with other human rights and had its own su- 
pervisory machinery.” The ideas contained in it go further than equality 
of opportunity; they focus also on equality of result. CEDAW also began 
to break down the artificial divide between private and public spheres in 
international law.’ 

CEDAW, however, is not without its critics. Women advocates from devel- 
oping countries perceive a western liberal bias in the casting of women’s rights 
with a focus on nondiscrimination and civil and political rights.” Critics 
argue that the issue of equality, defined as sameness with men, ignores the 
reality that the two sexes are separate and that males have historically been 
in a position of power vis-a-vis women.”! They feel that the convention re- 
inforces the malecentric view, focusing on public life, the law, and education, 
with only limited recognition of oppression within the private sphere.” 

International human rights law, in general, marginalizes the rights of 
women. One western expert argues that international human rights law has 
made women’s rights invisible: 


The narrow definition of human rights, recognized by many in the West as solely 
a matter of state violation of civil and political liberties, impedes consideration of 
women’s rights. In the United States the concept has been further limited by some 
who have used it as a weapon in the cold war almost exclusively to challenge human 
rights abuses perpetrated in communist countries. Even then, many abuses that 
affected women, such as forced pregnancy in Romania, were ignored.?° 


Another criticism of CEDAW has been the issue of reservations or dero- 
gations, which are permitted under Article 28(1) as long as they are not 
incompatible with the object and purpose of the convention. Incompatibility, 
however, is not defined, and no criteria are even suggested for its determina- 
tion. One-third of the ratifying states, 162 as of March 2006, have made a 
significant number of reservations,” many of which are motivated by reli- 
gious prohibitions on gender equality.” Others focus on women’s inheritance 
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and property rights, nationality laws, and limitations on women’s economic 
opportunities.” The situation reflects the general problem that states can 
ratify human rights treaties without having to change their political and so- 
cial patterns of behavior. Through reservations, states can technically evade 
responsibility and continue patriarchal practices that undermine women’s 
rights and subordinate women. 


Conclusion: Violence Against Women 


The CSW has been most successful in mobilizing women from different 
walks of life on the issue of violence against women. There is unanimity on 
the principle that sexism kills, with increasing examples of the many ways 
in which being female is potentially life-threatening.” The campaign on 
violence against women has also been successful in bridging the Covenant 
on Civil and Political Rights and the Covenant on Economic, Social and Cul- 
tural Rights by recognizing that it is not only women’s lack of political power 
but also the absence of socioeconomic power that makes them vulnerable 
to abuse in society.” Violence against women is not specifically included 
in CEDAW, but in 1989 the Committee on the Elimination of Discrimina- 
tion against Women adopted a resolution on this issue instructing states to 
include this information in their periodic reports.*” 

The issue was raised in 1985 in Nairobi at the World Conference to Review 
and Appraise the Achievements of the United Nations Decade for Women 
in the context of health, specifically in the context of traditional practices 
on female circumcision.’” The adopted paragraph in the Nairobi Platform 
stated: 


Violence against women exists in various forms in everyday life in all societies. 
Women are beaten, mutilated, burned, sexually abused and raped. Such violence is 
a major obstacle to the achievement of peace and the other objectives of the Decade 
and should be given special attention. Women victims of violence should be given 
particular attention and comprehensive assistance. To this end, legal measures 
should be formulated to prevent violence and to assist women victims. National 
machinery should be established in order to deal with the question of violence 
against women within the family and society. Preventive policies should be elabo- 
rated, and institutionalized forms of assistance to women victims provided.?”! 


Female genital mutilation was not mentioned directly in the text, but 
the concept of domestic violence was discussed at the world conference in 
Nairobi. The women’s lobby advocated for a declaration on the elimination 
of violence against women. One of the main areas of disagreement between 
northern/western and southern delegates was about recognizing the impor- 


282 THE IMPACT OF CIVIL SOCIETY AND DECOLONIZATION 


tance of economic and social disempowerment as a basis of gender-based 
violence.” In 1993, at the World Conference on Human Rights, women’s 
groups united and were able to restore the link between women’s rights and 
human rights and recommend that they be mainstreamed throughout UN 
programs and institutions.”” 

Over the last two decades the efforts of the CSW and subsequently the 
CEDAW committee have made great strides in shaping worldwide under- 
standing of violence against women; their arguments support the proposition 
that women’s rights are human rights.’“ The fear that creating a separate 
stream on women’s issues would result in a women’s ghetto has proven to 
be exaggerated. The main concern for women activists has been the lack of 
enforcement capacity of these bodies, especially during civil strife and war. 
In October 1999, in a landmark decision for women’s rights, the General As- 
sembly, acting without a vote, adopted an Optional Protocol to CEDAW,”” 
putting it on an equal footing with the International Covenant on Civil and 
Political Rights, the Convention on the Elimination of All Forms of Racial 
Discrimination, and the Convention against Torture and other Forms of 
Cruel, Inhuman or Degrading Treatment or Punishment, which all have 
communications procedures. The protocol allows for a complaints procedure 
for individual women or groups of women and creates an inquiry mecha- 
nism that enables the CEDAW committee to initiate studies of situations of 
grave or systematic violations of women’s rights. However, similar to other 
mechanisms, all domestic remedies must be exhausted first, and states have 
the option to be party to the protocol. Moreover, there is an opt-out clause 
allowing states upon ratification or accession to declare that they do not 
accept the inquiry procedure. 

Despite this progress and the fact that women constitute over 50 per- 
cent of the population, securing women’s equal representation in a largely 
patriarchic system of family, national, and international decision-making 
processes continues to be a formidable task, and women’s concerns are 
often relegated to the status of group interests.’” As is the case with other 
group rights, the issue of women’s self-determination needs to be further 
advanced. The UN has provided an effective arena for airing views and ne- 
gotiating rights principles, but its impact on the daily lives of women and 
men remains limited.” 


The Rights of the Child 


The idea that children are indeed a special group requiring the UN’s attention 
emerged in response to the devastating impacts of World War II. In 1947, 
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the General Assembly and ECOSOC established the International Children’s 
Emergency Fund to meet the needs of some 30 million children in Europe 
who were undernourished. At the time, the activities of the United Nations 
Relief and Rehabilitation Administration (UNRRA) were winding down 
because of the refusal of the United States to channel relief to Western and 
Eastern Europe after the Iron Curtain had descended. European delegates 
emphasized that the well-being of the entire next generation was at stake.” 
The Polish delegate, Ludwik Rajchmam, was particularly vocal about the 
need to protect the fate of Europe’s children through the residual resources 
of UNRRA. 

Western states through the UN embraced a new central principle that 
children were above the political divide of the Cold War when it came to 
humanitarian assistance.’” Although the United Nations Children’s Fund 
(UNICEF) was established to assist children affected by war (the original 
resolution included the phrase “for child health purposes generally”), it 
survived the postwar emergency. This became the legal niche—after pas- 
sionate lobbying, especially by delegates of developing countries—through 
which the organization sustained itself, even though the UN had established 
the World Health Organization. In 1953, UNICEF became a permanent 
member of the growing UN family of special organizations, focusing on the 
needs of children. 

The winds of change blew for UNICEF in the late 1950s and the 1960s. 
Rapid decolonization along with the U.S. emphasis on economic growth 
with the aim of ending poverty redefined UNICEF's purely humanitarian 
focus with respect to children to a focus on broader issues of development. 
This made the prime objective of the organization murky and less clear, as it 
involved issues that affected whole communities and the countries in which 
they were situated. Maurice Pate, executive director of UNICEF from 1947 
to 1965, noted that children were on the front line in the war on poverty, as 
they were most acutely affected by it. NGOs also urged the General Assembly 
to endorse the 1924. League of Nations World Child Welfare Charter, which 
asserted that the child had rights to special protective measures. This effort 
culminated in the form of a ten-point Declaration of the Rights of the Child 
adopted in 1959.” For the next two decades, issues concerning children were 
not a central focus within the UN’s work on human rights. In 1978, searching 
for a weightier international instrument, Poland sent the CHR a proposal 
to establish a convention on the rights of the child as one of the suggested 
initiatives for celebrating the 1979 International Year of the Child.” 

On 20 November 1989, the General Assembly adopted the Convention 
on the Rights of the Child, which as of May 2006 had 192 state parties, far 
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more than any other human rights treaty.” The final text of fifty-four ar- 
ticles was a culmination of eleven years of hard work and was considered a 
watershed in the long history of the exploitation of children, as it definitively 
established the principle of child rights. Taking its place in the growing line 
of human rights treaties, it builds upon the two international covenants, 
ICERD, CEDAW, and the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment. Yet detractors often raise 
two questions. First, did the CRC add anything new to the existing set of 
human rights treaties? And second, are children better off today than they 
were before as a result of the treaty? 


The Drafting Process 


The original Polish draft of the CRC drew upon the 1959 Declaration on 
the Rights of the Child, but it was considered incomplete by developing 
countries because it did not take into account many of their priorities.” 
An open-ended working group was established at the CHR. The drafting 
process of the CRC included developing a new conceptual framework for 
understanding children’s rights. The exercise was unique inasmuch as it was 
not only an attempt to build consensus between states but was a conscious- 
ness-raising effort as well. It involved the dynamic participation of NGOs 
at every stage and developed new means of advocating for the rights of the 
child.’ NGOs, while injecting an element of creativity and progress in the 
drafting process, were also viewed in the eyes of delegates as often acting 
only on single issues.’ The UN specialized agencies were heavily criticized 
for not being more involved in shaping the provisions contained in the final 
draft, including UNICEF, which did, however, contribute a significant amount 
of funds for the preparation of the convention.’ For the first time ever, 
UNICEF, other specialized agencies, and other competent bodies (NGOs) 
were mentioned in an international human rights treaty as providing expert 
advice on implementation.”*’ 

The CRC is premised on the idea that it serves “the best interests of the 
child,’ recognizing children as human beings of equal value and marking the 
end of the age-old era when children were considered as possessions of their 
guardians.” The forty-one substantive articles address a wide range of human 
rights from the two international covenants on civil and political rights and 
economic, social, and cultural rights. However, very little on political rights 
is included in the CRC. According to one expert, articles in the CRC can be 
grouped into the “three Ps”— provision, protection, and participation—and 
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the convention is stronger on the first two.” Provision implies the right 
to fulfill the child’s basic needs; protection indicates that the child has the 
right to be shielded from harmful acts or practices (including warfare); and 
participation includes the right of children to be heard on decisions affect- 
ing their own lives. Although the CRC declares that the dignity of the child 
should always be respected and the child’s interests should be the main 
consideration, in reality there is an inherent tension between parents’ rights 
and children’s rights. While formulating the articles, states recognized the 
conflict and attempted to triangulate the relationship between child, parent, 
and the state. 

One interesting battle was over the rights of the unborn child. Certain 
states, including the Holy See, proposed including the language “before as 
well as after birth” in the preamble to qualify the care and assistance due to 
children.” While previous texts include similar language, the debate that 
ensued quickly divided into two camps: those who were pro-choice and 
those who were anti-abortion. The only NGO to touch upon the issue was 
the International Humanist and Ethical Union, which expressed the idea 
that every child has a right to be born a wanted child.” Given the religious 
differences, in the end nothing was included in the final text that requires 
state parties to draft legislation protecting the rights of the fetus.” 

Another highly controversial issue was the death penalty, chiefly because 
the United States objected to the prohibition of capital punishment for of- 
fenses committed by persons below the age of eighteen. However, Article 
37(a) unequivocally states: “Neither capital punishment nor life imprison- 
ment without the possibility of release shall be imposed for offences com- 
mitted by persons below eighteen years of age’? The United States exerted 
pressure to weaken the article on children in armed conflict even though 
twice it had agreed to the formulation that no child would take part in direct 
hostilities.” The age limit for recruitment was set at fifteen. This was a major 
setback for NGOs that were advocating for an age limit of eighteen. 

There was also an extensive debate over articles concerning health care. 
The Soviet Union and socialist states proposed that health care should be 
provided free of cost to children, and the United States objected that this 
was not possible and that the convention could only require states to pro- 
vide health care “in case of need’ The U.S. delegate voiced the fear that 
free health care might result in the misappropriation of funds. In the end, 
a compromise was reached. Article 24 recognizes the right of the child to 
enjoy the highest attainable health and prohibits states from depriving ac- 
cess to health care services. Part two of Article 24 notes that state parties 
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should “take appropriate measures” to diminish child and infant mortality, 
ensure provision of necessary services, combat disease within the primary 
health care framework, and ensure prenatal and postnatal care for mothers. 
Part three states that practices prejudicial to the health of children should 
be abolished. 

Moreover, in Article 24—as well as in Article 28 dealing with educa- 
tion—state parties agreed “to promote and encourage international co- 
operation with a view to achieving progressively the full realization of the 
right[s] recognized in [these] article[s]”; it gives particular attention to “the 
needs of developing countries.” This recognition of the special needs of 
poorer countries for international support is significant and differs from 
most other conventions. 

While certain principles in the CRC are already reflected in international 
instruments, some new rights were also created,” such as Article 8 on the 
preservation of the identity of the child and Article 21 on intercountry adop- 
tion.” However, the CRC includes some text that falls short of preexisting 
standards. For example, it is not clear whether the convention's omission 
of certain rights that are included in other treaties implies that children are 
not entitled to these rights.” A much more troubling aspect is an article 
on the issue of state derogations or reservation that seriously weakens the 
convention. For example, a large number of states expressed reservations to 
an article that recognized or permitted adoption.” Similarly, at ratification, 
Myanmar made a reservation regarding the juvenile death penalty, which 
clearly violated the purpose of the CRC. It eventually withdrew its reservation. 
The CRC, unlike ICERD, for example, is silent about suggesting a mechanism 
for determining whether or not a reservation is valid. It has been suggested 
that the issue of reservation with respect to substantive provisions of the 
CRC may not be valid since obligations assumed under the convention aim 
to protect the child and are not concerned with reciprocity of obligations 
between contracting parties.*° 

Finally, like other international conventions, the CRC also has a commit- 
tee and reporting requirements, which adds to the growing list of reports 
each committee is producing that is attached to a human rights treaty. The 
CRC does not create any implementation mechanisms or concrete means 
of enforcement through the Committee on the Rights of the Child. Its one 
hope for implementation is the involvement of UN specialized agencies, in 
particular UNICEF. These organizations could aim to accomplish some of 
the content laid out in the convention. The mainstreaming of human rights 
into all UNICEF programs suggests that efforts are being extended into this 
area?” 
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Conclusion: Impact on Children’s Lives 


The CRC, the magna carta for children, contains important principles regard- 
ing the survival, well-being, and development of children and the protection 
of children from abuse. In addition, it involves UNICEF and other agencies, 
including NGOs, in its implementation. It has the most state signatories and 
is perhaps the most widely known and least controversial of all the human 
rights treaties. The situation for children, however, remains dire. According 
to the 2005 UNICEF report State of the World’s Children, 1 billion children 
worldwide are deprived of any semblance of a normal childhood, facing 
instead the effects of poverty, war, and AIDS.®” The director of UNICEF 
has stated: 


Too many governments are making informed, deliberate choices that actually hurt 
childhood. When half the world’s children are growing up hungry and unhealthy, 
when schools have become targets and whole villages are being emptied by AIDS, 
we’ve failed to deliver on the promise of childhood.” 


In 2003, 10.6 million children died before the age of five—the equivalent 
of all of the children in France, Germany, Greece, and Italy. This is an im- 
provement compared to the 1996 mortality statistics of 12.5 million child 
deaths, but nowhere close to target figures. Some children are excluded or 
invisible, meaning that their births are never registered with the authori- 
ties. UNICEF has estimated this figure to constitute at least 30 percent of 
births in developing countries; in nineteen cases, the estimate was as high 
as 60 percent. These figures illustrate that CRC Article 7, which states that 
“the child shall be registered immediately after birth and shall have the right 
from birth to a name, the right to nationality” and that “State Parties shall 
ensure the implementation of these rights in accordance with national law,’ 
is not being enforced. Despite the failure of states to register approximately 
50 million births, the Committee on the Rights of the Child has no recourse 
against state parties to the convention.*™ Similar problems prevail in other 
areas such as the trafficking of children, children in armed conflict, and 
child labor. 

The goal of the 1978 conference held at Alma-Ata in the Soviet Union 
was “Health for All by the Year 2000. This was a revolutionary concept, as 
it was elaborated through the delivery of primary health care, a bottom-up 
approach concentrating on low-cost prevention rather than high-cost cure. 
Most important, it engaged people in defining their own health priorities. 
With a huge boost from the World Health Organization and UNICEF, the 
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Declaration of Alma-Ata was intended to be an important trigger of change, 
combining principles adopted at the international level that then had to be 
transformed into national efforts. Yet planners soon discovered that building 
a consensus around ideals, difficult as it may be, was easier to achieve than 
implementation. There was a lack of political will on the part of political 
figures to support the Alma-Ata vision. Furthermore, the goals were never 
linked to the Covenant on Economic, Social and Cultural Rights or to prin- 
ciples in the drafting of the Convention on the Rights of the Child. 

The Millennium Development Goals (MDGs) have been formulated to deal 
explicitly with improving the lives of children and reducing the mortality of 
children under five, but they do not acknowledge a human rights framework, 
including principles in the CRC,* although human rights featured promi- 
nently in the Millennium Declaration. Efforts are being made to ensure that 
the MDGs are implemented with human rights norms and techniques in 
mind. Yet these linkages are often missing in actual practice. While UNICEF is 
beginning to mainstream human rights and the CRC in its own programmatic 
work, it has not explicitly established any links with the MDGs.*” Moreover, 
the prevailing school of thought among political figures, who make statement 
after statement of support, continues in the same vein as the thinking about 
implementation of the Alma-Ata goals—such matters cannot be seen as 
subject to human rights because a government cannot command resources 
and guarantee that each of the goals will be met. Thus, the chasm between 
rhetoric and practice continues to be wide, despite various commitments to 
improving the lives of children and protecting their rights. 
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The North-South Divide on the Right to Development 


The right to development, considered a significant milestone in the intellec- 
tual history of human rights at the United Nations, arose out of contentious 
global debates about the meaning of economic justice. It was first proposed in 
1972 by Kéba Mbaye, who was concurrently a member of the CHR, president 
of the Senegalese Supreme Court, and judge with the International Court of 
Justice.’ The right brought within its broad ambit a number of controversial 
ideas: the nexus of human rights and development; the link between civil 
and political rights and economic, social, and cultural rights; the right of 
states to economic self-determination; the right of individuals to participate 
in national economic decision-making; the duty of states to cooperate in 
fostering local and international development; and the obligation of wealthy 
countries to transfer resources and technology to poor states. These distinct 
and often contradictory concepts did not fit comfortably within a coherent 
legal philosophy; in fact, behind the bitter UN debates were two diametrically 
opposed ideas of the purpose and meaning of the right to development. 
According to a majority of UN states, most of which are from the Third 
World, the right to development expresses the legal duty of former colonial 
powers to make compensation for centuries of pillaging and depredation 
through reparations, favorable terms of trade, direct aid, and other redis- 
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tributive measures aimed at rectifying structural economic disparities in the 
global economic system. In short, it reflected the rich North’s obligation to 
repay the deprived South for the legacy of colonial exploitation. These lat- 
ter countries, organized at the UN as the Non-Aligned Movement, hoped 
that enshrining development as a human right would lead to a more just 
international order as called for in both the UN Charter and the Universal 
Declaration of Human Rights.” The NAM’s vision of development, outlined 
in its demands for a New International Economic Order, initially did not 
embrace human rights; this language was adopted as a strategy only after 
the NIEO’s economic demands were defeated on the political front. 

According to western states, the right to development the NAM asserted 
simply did not exist; broad language promoting international cooperation 
could not be stretched and distorted into the right of poor states to devel- 
opment aid and a corresponding duty of rich states to provide it. They were 
willing to accept a moral (i.e., unenforceable) commitment to develop- 
ment but not a legal obligation to transfer resources. They further argued 
that such an approach would confuse and undermine the existing human 
rights system of individual rights. Western states understood the right to 
development to be limited to promoting the right of citizens to democratic 
participation in national development policy and requiring governments to 
respect individual human rights in the development process. Third World 
efforts to redress economic inequity through international redistribution 
were seen as an attempt to divert attention away from national corruption 
and mismanagement and justify the subordination of civil and political rights 
to centralized development planning. Not surprisingly, the strongest opposi- 
tion to the NIEO and the right to development came from the United States, 
which perceived a challenge to the global economic order it had shaped and 
dominated since World War IL? 

As the debate about the right to development dragged on over the course 
of a decade through various UN meetings and committees, radical demands 
for economic redistribution gave way to the realities of northern rejection. 
With power only to pass nonbinding General Assembly resolutions, the NAM 
ultimately had little choice but to accept a watered-down formulation of the 
right to development that paid lip service to international cooperation and 
collective rights without defining these terms or establishing specific legal 
obligations, let alone implementation mechanisms. As happened so often 
with human rights agreements, the text of the 1986 Declaration on the Right 
to Development reflected a broad compromise stated in language that was 
elastic enough to hold conflicting interpretations.’ Thus, the right to develop- 
ment is considered both an independent human right and a precondition for 
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other rights, a collective and an individual right, a right to both a process of 
participation and an outcome of that process. As defined in Article 1.1 of the 
Declaration on the Right to Development (1986), it is “an inalienable human 
right by virtue of which every human person and all peoples are entitled to 
participate in, contribute to, and enjoy economic, social and cultural and 
political development, in which all human rights and fundamental freedoms 
can be fully realized” 


The Third World Confronts Economic Colonialism 


The right to development emerged from the legacy of colonialism and Third 
World demands for economic self-determination and equality. At the birth 
of the UN, large parts of Asia and almost all of Africa were under European 
domination.® Latin American states were politically independent but eco- 
nomically dominated by the United States.’ Although the ruling indigenous 
elites of many colonies received better health care, education, and income 
than their co-nationals and the larger society gained some benefit from 
modern transportation and communications infrastructures, the imperial 
powers were loath to undertake deeper structural modifications that might 
enable these regions to challenge their political subordination and economic 
exploitation.’ As a result the colonies developed a dual economy consisting 
of an export-oriented sector that supplied Europe with forced labor and 
cheap natural resources and a subsistence-oriented agricultural economy 
for the local population. 

After the avalanche of decolonization, the new states joined their well- 
established and powerful former masters at the UN as they faced the daunting 
responsibility of rebuilding the political, economic, civil, social, and cultural 
lives of their citizens.’ Economic self-determination was a central challenge 
in light of the concentration of national wealth, expertise, and production 
in the hands of foreign companies and European residents. Confronted with 
economic crises and an international balance of power tilted sharply against 
them, the new states began to call for compensation and assistance to redress 
the decades and centuries of exploitation. 

The 1955 Asian-African Conference in Bandung, Indonesia, marked a 
watershed in the development of Third World identity and voice. It brought 
twenty-nine nations that shared a legacy of colonialism and the ongoing 
problems of global economic disparity together to demand an equal foot- 
ing in the international order.” In the conference’s Final Communiqué, the 
assembled states issued “a renunciation of colonialism and demands for 
decolonization; a call for dialogue between North and South in relation to 
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economic issues, with an emphasis on the need to promote economic devel- 
opment; [and] an assertion of the need to avoid military alliances with the 
superpowers" This opening shot in the formation of the NAM emphasized 
the need to establish a collective position on economic justice and avoid Cold 
War entanglements. It reflected a pragmatic understanding that while the 
Soviet Union and China had provided military and ideological support to 
anticolonial liberation movements, it was the West, and primarily the United 
States, that held the keys to international trade and finance. 

The development agenda of the NAM was promoted at the intellectual 
and conceptual level by a group of prominent Third World economists. Many 
senior figures associated with the UN and multilateral organizations, who 
had been involved with national development planning, were dismayed by 
the reigning economic paradigm of growth without equity. These econo- 
mists, including Samir Amin of the UN Institute for Development Planning, 
Mahbub ul Haq at the World Bank, Gamini Corea at the UN Conference on 
Trade and Development (UNCTAD), and Enrique Iglesias at the Economic 
Commission for Latin America, formed the Third World Forum with the aim 
of establishing a new development model based on economic redistribution 
within states and greater equity between rich and poor countries.” Samir 
Amin recalled: 


I was among those who saw in this period a turning point in history that would 
lead . . . to a major opportunity for development, for an affirmation of a will to 
develop. Of course, the term was very general, very vague—and thus inevitably 
took on varying connotations depending upon the internal political considerations 
of each liberation movement. 


In 1960, forty-three Asian and African states sponsored General Assembly 
resolution 1514, the Declaration on the Granting of Independence to Colonial 
Countries and Peoples, which asserted that “alien subjugation, domination 
and exploitation constitutes a denial of fundamental human rights, is contrary 
to the Charter of the United Nations and is an impediment to the promo- 
tion of world peace and co-operation.“ That same year, an ECOSOC report 
reflected the new development paradigm of the NAM and its intellectual 
supporters. Delivering an implicit rebuke to the U.S. and Soviet penchant 
for measuring development strictly in terms of material growth, the report 
sought to place human beings at the center of economic life: 


One of the greatest dangers in development policy lies in the tendency to give to 
the more material aspects of growth an overriding and disproportionate emphasis. 
The end may be forgotten in preoccupation with the means. Human rights may 
be submerged and human beings seen only as instruments of production rather 
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than as free entities for whose welfare and cultural advance the increased produc- 
tion is intended. . . . Even where there is recognition of the fact that the end of all 
economic development is a social objective, i.e., the growth and well-being of the 
individual in larger freedom, methods of development may be used which are a 
denial of basic human rights." 


Most postcolonial states, however, were not willing or able to implement 
these development theories. Throughout the Third World, the develop- 
ment crisis deepened during the 1960s. Outside of the success of the East 
Asian “tigers,” whose economies had suffered comparatively less damage 
from foreign intervention, the newly independent states were locked into 
an economic model focused on gross domestic product (GDP) growth and 
were overly dependent on the export of raw commodities.’ Government-led 
five-year plans to develop industrial capacity foundered on a lack of expertise, 
corruption and waste, volatile commodity prices, mounting debt, increasing 
inflation, trade barriers imposed by the industrialized North, and a general 
lack of power to influence the global capitalist system.” 

The growing numerical strength of Third World countries within the UN 
prompted them to launch a formal campaign for economic justice at the Sixth 
Special Session of the 1974 General Assembly, resulting in the Declaration 
on the Establishment of a New International Economic Order.: The declara- 
tion emphasized that existing international economic relations had become 
anachronistic since they were institutionalized at a time “when most of the 
developing countries did not even exist as independent States.” It called for 
a new order “based on equity, sovereign equality, interdependence, common 
interest and co-operation among all States, irrespective of their economic or 
social systems, which shall correct inequalities and redress existing injustices,’ 
especially with respect to aid, trade, and foreign investment.” 

Amid confrontation with the West, the NAM pushed a parallel resolution 
though the General Assembly that adopted an NIEO program of action pro- 
posing a fundamental restructuring of the international economic, financial, 
and political systems.” Its main ideas included direct restitution for the 
damaging effects of colonialism, stabilization of the prices of raw materials, 
removal of tariffs on exports from developing countries, reform of the in- 
ternational financial sector to control inflation, stabilization of the exchange 
rate, the creation of links between assistance and rights, the establishment 
of a code of conduct for transnational corporations, the creation of specific 
targets for economic assistance, and an increased role for the UN and its 
specialized agencies in implementing the NIEO agenda. 

While the declaration was generally not phrased in rights terminology, 
it contained a specific legal obligation regarding the controversial issue of 
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restitution; it recognized “the right of all States, territories and peoples under 
foreign occupation, alien and colonial domination or apartheid to restitution 
and full compensation for the exploitation and depletion of, and damages 
to, the natural resources and all other resources of those States, territories 
and peoples”?! The concept of legal obligation also formed the basis for a 
related General Assembly resolution adopted later in 1974. The Charter on 
the Economic Rights and Duties of States, which passed by an overwhelming 
margin of 120 to 6, with 10 abstentions, was drafted by a NAM-dominated 
working group of thirty-one state representatives under the auspices of 
UNCTAD.” It asserted that colonial powers were required under the “duty 
to cooperate” to assume greater responsibility for the elimination of poverty 
in the Third World, to cease discrimination in trade, and to recognize unfet- 
tered economic sovereignty.” 

Needless to say, western states viewed the NIEO with extreme antagonism, 
irrespective of the strong support from a vast majority of UN members. The 
U.S. representative spoke for the handful of powerful industrialized nations 
in flatly declaring: “We are not willing to lend our support to the creation of 
the kind of New International Economic Order envisaged by the Program of 
Action adopted by the Sixth Special Session? Unable to block the resolu- 
tions through voting, these countries rejected the means of implementation, 
in particular any legal obligation to provide economic assistance through 
direct North-South financial transfers. Western nations could accept moral 
arguments promoting development cooperation on a voluntary basis but 
adamantly denied the existence of a right to reparations or aid.” 

One international lawyer has observed that the demand by Third World 
states for legal recognition of a right to economic redistribution appeared to 
rest upon a contradiction between asserting independent sovereign status 
on the one hand while claiming redress for subordinated economic status 
on the other.” But the real contradiction involved political authority, not 
legal theory. It was not inconsistent for postcolonial states to retain politi- 
cal independence while expecting reparations on the grounds that they had 
been robbed and abused by western powers. Even if imperialism could be 
recognized as a crime with measurable economic costs to the wronged na- 
tion, there were few means for the colonialist state to correct any part of 
the damage save through financial restitution and more favorable economic 
relations. The dilemma for Third World countries was that they had suf- 
ficient power to force western states to withdraw their occupying armies 
but no means to compel them to provide reparations, let alone reform the 
global economic system to balance the playing field. Economic redistribution 
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required cooperation and agreement; even unilateral acts such as national- 
izing foreign-owned assets would provoke damaging countermeasures given 
the fact that Third World economies were integrating into global markets 
dominated by the United States and its European allies.” 

Thus, the NAM had the ability to pass UN resolutions with strong rhetori- 
cal pronouncements that demanded concrete measures to advance economic 
equity, but the western countries had the ultimate power to refuse. The U.S. 
representative expressed this reality when he declared that the various NIEO 
initiatives were “meaningless without the agreement of those countries which 
might be small in number but whose significance in international economic 
relations and development could hardly be ignored?” To preempt increased 
opposition to the global economic order over which they presided, the 
United States and its allies proposed an alternative model for Third World 
development: voluntary trade and investment targets promoted through the 
UN development decades. 


The Failure of the Development Decades 


Seeking to contain the radicalization of the NAM and forestall demands for 
legalized redistribution, the United States designated the 1960s as “the cru- 
cial decade for development” and launched the First Development Decade 
(1960-1969) at the UN with great fanfare.” The well-publicized campaign 
used similar market-based incentives as the Alliance for Progress, which was 
simultaneously implemented in Latin America to blunt the appeal of com- 
munism after the Cuban revolution.” Appearing to adopt the slogans of the 
NIEO, U.S. president John F. Kennedy declared to the General Assembly: 


Political sovereignty is but a mockery without the means of meeting poverty and 
illiteracy and disease. Self-determination is but a slogan if the future holds no 
hope. That is why my Nation, which has freely shared its capital and technology 
to help others help themselves, now proposes officially designating the decade of 
the 1960s as the United Nations Decade of Development.*! 


The United States understood the problem of development through the 
lens of free market growth, based on the prevailing economic theory that 
increased GDP would benefit the entire society, including the poorest sec- 
tors.” The First Development Decade’s primary goal was therefore to achieve 
a “minimum annual rate of growth of aggregate national income of 5 per cent 
at the end of the Decade” through increased exports and domestic reforms 
to attract foreign investment.” Social development goals were viewed not as 
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human rights but rather as means to increase economic growth through tak- 
ing “measures to accelerate the elimination of illiteracy, hunger and disease, 
which seriously affect the productivity of the people of the less developed 
countries.”*4 

The First Development Decade was universally acknowledged as a failure; 
the policies did not measurably improve economic performance in develop- 
ing countries. After 1965, aid flows from the North to the South began to 
decline, especially once western countries experienced economic recession 
at the end of the decade.” The General Assembly declared that the strategy 
of focusing on economic growth through export-led trade and investment 
was insufficient to alleviate poverty or address the growing gap in income and 
wealth between the Third World and industrialized countries.” The authors 
of the UN’s global poverty report in 1968 were “deeply concerned that the 
world social situation has continued to deteriorate, that the persistence of 
poverty, unemployment hunger, disease, illiteracy, inadequate, housing and 
uncontrolled growth of population in certain parts of the world has acquired 
new dimensions”? Nevertheless, the publicity around the campaign raised 
expectations that the North would take concrete measures to increase its 
commitment to address the development crisis in the South. 

The Second Development Decade (1970—1979) was launched with less fan- 
fare and a more direct orientation toward social welfare.” Rather than strict 
economic growth targets, the UN highlighted the need to address growing 
problems of unemployment, poverty, and worsening income distribution.” 
But the same problem remained: there were no means to implement these 
recommendations, and the moral appeal that western states should assist 
Third World development from generosity alone proved inadequate. These 
problems were exacerbated by the prevalence of authoritarian regimes 
(generally backed by one of the superpowers) which lacked competence to 
meet the multiple economic challenges posed by low commodity prices, high 
inflation, a strong dollar, high rates of interest, oil-price shocks, and easily 
available credit from recycled “petrodollars’” The fundamental problem was 
a burgeoning debt load that compelled governments of developing countries 
to cut back on social spending, lower barriers to foreign investment, and give 
top priority to exporting natural resources. 

Even when Third World governments took these measures, debt servicing 
as a proportion of exports of goods increased 30 percent from 1975 to 1980." 
Between 1975 and 1982, the debt ratio of Latin American nations doubled 
to an astonishing 40 percent of exports.” The NIEO’s rhetorical demand for 
resource transfers was reversed, as an estimated $100 billion flowed from 
Latin American treasuries to banks in the North.” Industrialized countries 
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of the Organisation for Economic Co-operation and Development (OECD) 
roundly ignored the nonbinding suggestion of the World Bank’s Brandt 
Commission that they increase development assistance from an average of 
0.35 percent of GDP in 1977 to 1 percent by 2000; by 2000 the actual OECD 
figure had dropped to 0.22 percent.“ 

UN assessments of the Second Development Decade showed stagnating 
social and economic conditions throughout the Third World. A delegate 
to the CHR noted the precarious economic situation of the Third World in 
this period: 


The persistence of protectionist policies in many industrialized countries, the 
problem of falling prices of raw materials due to factors beyond the control of the 
producing countries, the resistance to the transfer of financial resources to devel- 
oping countries, the delay in establishing a new economic order, the deterioration 
of the terms of trade, and the defense of maritime sovereignty and jurisdiction are 
all problems common to the whole developing world.* 


Faced with this legacy of failure, the Third Development Decade (1980- 
1989) shifted gears once again and adopted what was termed the basic-needs 
approach, focusing on addressing the plight of the most vulnerable and poor 
populations through designating specific targets for employment, hunger, 
literacy, infant mortality, water, sanitation, and primary health care.” Spurred 
by concerns over growing inequality, the basic-needs approach sought to 
ensure universal access to a minimum of basic goods and highlighted the 
importance of participatory governance in an integrated development strat- 
egy.“ It reflected the increasing nexus between human rights and develop- 
ment that was promoted by states, scholars, and civil society movements, 
and articulated at various world conferences in the 1970s.” 

Robert McNamara, president of the World Bank from 1968 to 1981, 
expounded a more conservative rationale for the basic-needs approach, 
warning of the radicalizing effect of extreme poverty: 


When the highly privileged are few and the desperately poor are many—and when 
the gap between them is worsening rather than improving—it is only a question of 
time before a decisive choice must be made between the political costs of reform 
and the political risks of rebellion. That is why policies specifically designed to 
reduce the deprivation among the poorest 40 percent in developing countries are 
a prescription not only of principle but of prudence.” 


Regardless of motivation, the laudable goals of the third and last develop- 
ment decade never had a chance to take effect. According to two experts of 
UN development policy, by 1981 the much vaunted North-South dialogue 
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that underlay the concept of the development decades was dead for all intents 
and purposes, a victim of both polarization around the NIEO and the onset 
of a full-fledged debt crisis that swept through Latin America and then the 
rest of the developing world.” In many countries, the 1973 spike in oil prices 
drained foreign exchange reserves and precipitated a “borrowing binge” 
to make up for falling commodity prices.” The second round of oil-price 
shocks in 1979-1980 plunged the world into recession, burying developing 
countries deeper into debt and rendering them unable to make payments 
on the accumulated loans.” Suddenly the same countries that had called 
for complete sovereignty over natural resources in the NIEO were forced to 
compete for foreign investment to repay mounting debts. Facing economic 
collapse, they came under unbearable pressure from the Bretton Woods in- 
stitutions to “restructure” their economies by reducing social expenditures, 
removing price controls, liberalizing trade, and privatizing the economy.™ 
This neoliberal shock treatment aggravated poverty and inequality, result- 
ing in what has been called the “lost decade” for Latin America, Africa, and 
parts of Asia.” 

The UN development and humanitarian apparatus essentially sat power- 
less on the sidelines throughout the entire debt crisis and the imposition of 
structural adjustment programs, its role limited to issuing studies and reports 
highlighting the disturbing nexus of neoliberal policies and increasing pov- 
erty. The specialized agencies, led by UNICEF, began at this time to promote 
a human-centered approach to development and calling for “adjustment 
with a human face” It was against this backdrop of economic meltdown, 
marked by the defeat of the main pillars of the NIEO’s economic agenda, 
that the Third World countries that by this time dominated the CHR took 
up the right to development in earnest. 


The Turn to Human Rights 


Stymied in the political and economic arenas of the UN, the NAM turned 
to the human rights system to advance its economic agenda. In 1967, ECO- 
SOC expanded the membership of the CHR from twenty-one to thirty-two. 
Occupying two-thirds of the seats, developing countries had the power and 
means to direct the CHR to promote economic self-determination through 
the right to development.” 

Previous UN reports, declarations, and resolutions provided conceptual 
support for the right to development. In 1957, a General Assembly resolution 
affirmed “that a balanced and integrated social and economic development 
would contribute towards the promotion and maintenance of peace and 
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security, social progress and better standards of living . . . and respect for 
human rights.’ The final declaration of the 1968 International Conference 
on Human Rights in Teheran noted the “profound interconnection between 
the realization of human rights and economic development.” The 1969 
Declaration on Social Progress and Development called for the international 
community to take specific steps to mitigate poverty and guarantee basic 
economic and social rights, linked disarmament with development, and 
identified protection of the human environment as an important element 
in development.” 

In 1977, over strong western opposition, the NAM sponsored a General 
Assembly resolution directing UN human rights activities to take into account 
the NIEO and give priority to “flagrant human rights violations” resulting 
from apartheid, colonialism, racial discrimination, and foreign appropriation 
of sovereign resources.” The resolution included set of principles to estab- 
lish accountability for violations and specific proposals for enforcement.” 
Industrialized nations accused developing countries of conspiring to weaken 
traditional human rights mechanisms and justify dictatorial practices and 
in turn were accused of continuing to behave like colonial masters while 
pretending to champion human rights. Such recriminations would set the 
tone for the CHR debates about the right to self-determination. 

At the intellectual level, the CHR’s effort to inject human rights content 
into the NIEO agenda was supported by the elaboration of “third generation” 
solidarity rights to peace and development, based loosely on the Universal 
Declaration’s call for a just international order.™ Solidarity rights are the col- 
lective rights of peoples that require international as well as national efforts 
for their realization. The concept of solidarity rights, in particular the right 
to development, provided a framework that linked fulfillment of economic 
and social rights at the national level to reforms in the global economic sys- 
tem. The CHR discussed incorporating solidarity rights within its mandate 
in the context of a UN special rapporteur’s report in 1976 on economic, 
social, and cultural rights in developing countries.° Despite objections by 
northern members, the CHR decided to formalize the right to development 
in international law. The Peruvian delegate articulated the consensus view: 
“The right to development is an inalienable and universal human right . . . 
reflecting the aspiration of peoples to live in a world of well-being, peace 
and social justice’ The foundation was in place for the CHR to transform 
this consensus into the human right to development. 

Kéba Mbaye, the distinguished African jurist who first gave intellectual 
content to the right to development, was the driving force behind the CHR’s 
decision to elaborate its scope and content in an international instrument. 
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Serving on the CHR from 1972 to 1987, he waged a determined campaign to 
overcome western resistance and activate the UN human rights machinery. 
Mbaye was adamant that the right to development was a legal right, grounded 
in the duty to cooperate in achieving the UN’s fundamental purposes and 
principles as set forth in its Charter, the economic and social rights provisions 
of the Universal Declaration and the covenants, relevant resolutions of the 
General Assembly, and the statutes of the specialized agencies.” He argued 
that the right included both the negative duty not to impede development 
and the positive duty to fulfill it. He did not shy away from asserting that 
industrialized states and former colonial powers shared a responsibility to 
remedy the development crisis in the Third World: 


They decide on peace and war, the international monetary system, the conditions 
governing business relations; they impose ideologies, and so on. What could be 
more natural than that they should assume responsibility for the consequences 
of events and circumstances that are their own doing? . . . The responsibility for 
the harm inflicted should be shouldered by those who caused it; it is a matter of 
elementary justice. 


During its 1978 session, the CHR debated the content of a report by the 
special rapporteur on economic, social, and cultural rights, which argued in 
favor of overcoming the artificial divisions within human rights in light of 
the new realities of decolonization and the NIEO.” Western states objected 
to any move that questioned the superior legal status of civil and political 
rights, but the balance of forces within the CHR was now tilted in favor of the 
NAM countries, which saw the right to development as a major breakthrough 
that corrected the overtly individualistic bias of the human rights system. As 
an indication of this shift in attitude, India, which had previously supported 
separating the covenants, actively promoted the right to development as a 
means to bridge the “artificial” split: 


Any approach that seeks to divide human rights into civil and political rights on 
the one hand, and economic, social and cultural rights on the other, will lead to an 
artificial compartmentalization which will not serve the cause of promoting the full 
enjoyment of human rights. The right to development is also a human right, and 
one that cannot be implemented without narrowing the gap between the standard 
of living of the developed and the developing countries. For the poor, human rights 
remain an abstraction, and bread without freedom is as much an affront to human 
dignity as freedom without bread.” 


With strong majority support, the CHR recommended that ECOSOC 
invite both the Secretary-General and UNESCO to study the “international 
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dimensions of a right to development as a human right in relation with 
other human rights based on international cooperation, including the right 
to peace, taking into account the requirements of the New International 
Economic Order and fundamental human needs.””! This was the crucial first 
step in the international formulation of the right to development. 

The Secretary-General’s report of 1979 surveyed the spectrum of state 
opinions “ranging from the relatively pragmatic view that it is in the best 
interests of all States to promote the universal realization of the right, to the 
view that there are fundamental philosophical values which can be said to 
underlie the right,’ while noting that only a small number of states rejected 
it outright.” Recognizing that the concept was still evolving, the study 
concluded that the human rights aspects of development were gaining in- 
creasing prominence and acceptance and noted that “recent developments 
have tended to emphasize the human significance of the new order rather 
than its strictly economic dimensions. It is in this light that the relationship 
between the New International Economic Order and the human right to 
development assumes its fullest significance’”” The study concluded that the 
legal status of the right to development was based on the UN Charter and the 
international bill of human rights. A parallel report by the Secretary-General 
in 1980 highlighted the specific obstacles faced by developing countries in 
securing human rights in the economic and social spheres.” 

In 1978, UNESCO brought together a number of prominent international 
jurists, including Mbaye, for a Meeting of Experts on Human Rights, Hu- 
man Needs and the Establishment of a New International Economic Order. 
The meeting began with the premise that it was necessary to study the issue 
of development in a legal manner. Focusing on its status as a human right, 
participants discussed three important elements of the right: first, that it 
confirmed power to a rights-holder; second, the need for a determinate con- 
tent that defined the scope of that power; and third, that it imposed either a 
positive obligation on the part of duty-holder toward the rights-holder or a 
negative obligation to abstain from interference in that right.” UNESCO’s 
report on the meeting spelled out a range of options for codifying a set of 
specific rights, duties, and obligations in international law.” 

The CHR reviewed the Secretary-General’s report and the work of 
UNESCO and recommended that a working group with fifteen members 
representing each geographic region be established to draft an international 
document that defined the right to development.” The Working Group of 
Governmental Experts on the Right to Development was the first such group 
to be authorized since the original three that had drafted the instruments 
of the international bill of rights. It became one of the CHR’s costliest un- 
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dertakings ever, meeting in regular sessions from 1981 until 1986, when the 
General Assembly voted overwhelmingly to approve the Declaration on the 
Right to Development.” 

As expected, the debates were highly contentious; the working group 
faced a monumental challenge in seeking to bridge fundamentally opposing 
views on the basic legitimacy of the prevailing international economic order. 
A large majority of members sought fundamental change in line with the 
NIEO framework but faced determined opposition from a handful of pow- 
erful states, led by a conservative U.S. government under President Ronald 
Reagan that was increasingly hostile to international law. Recognizing that 
without some measure of western consent the right to development would 
arrive stillborn, the united front of Soviet-bloc and NAM countries was 
eventually forced into a series of compromises that weakened the legal status 
of the right and removed all obligatory implementation measures.” 

Members of the working group initially adopted the language of the 
NAM and the NIEO, emphasizing the need to overcome “the after-effects 
of colonialism, neo-colonialism, racism, apartheid, racial discrimination, 
unjustified economic sanctions and all forms of foreign aggression and 
interference in the internal affairs of States ... [and] the need to establish a 
new international economic order and to make relations among States more 
democratic through the just and equitable participation ofall in taking deci- 
sions on development”® However, members soon had to confront vexing 
legal questions about the scope and parameters of the right to development 
that did not lend themselves to straightforward answers even in the absence 
of ideological disagreement: Whose rights? Whose duties? Entitlements to 
which benefits? Obligations to perform which acts? How to implement the 
right? How to measure and enforce compliance? 

Consistent with the NIEO agenda, developing countries focused on the 
collective dimension of national rights, the duties of rich countries and the 
international community as a whole, and implementation and compliance 
by meeting agreed benchmarks of mandatory aid to foster economic parity 
between states. Consistent with their desire to maintain economic hege- 
mony and avoid redistribution, western states focused on individual rights, 
rejected state and international obligations, and stressed individual political 
participation aimed at holding national governments accountable for devel- 
opment performance. The ideological divide was so great that developing 
countries prepared one draft while western states prepared a separate one.*! 
The only point of agreement was that the end product of the drafting pro- 
cess would be a declaration rather than a binding convention. This reflected 
the understanding that a convention that leading industrialized countries 
did not ratify would have little legal value and no concrete effect, whereas 
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a declaration would have a greater likelihood of gaining consensus (and 
perhaps eventual implementation) through use of the time-honored trick 
of “agreeing” to broad language as a cover for contradictory interpretations 
and ongoing disagreements. 


The Question of Rights-Holders 


For western states, the biggest obstacle to accepting the right to develop- 
ment was its proposed status as a collective national right. This struck at the 
post-World War II liberal ideal of a limited representative government that 
is accountable for protecting the rights of its citizens.’ Even worse, from the 
perspective of western states, it could even legitimize a duty to fund Third 
World development and call into question the reigning neoliberal paradigm 
that had secured a predominant place in the global economy for the United 
States and its allies. They consequently rejected any recognition of a sov- 
ereign basis to the right to development even in a nonbinding declaration 
and instead insisted that governments had the ultimate responsibility for 
ensuring the economic welfare of their citizens. The U.S. delegation in 
particular vehemently rejected recognition of any collective rights: “The 
view that States have the right to development is unacceptable. States are 
merely instruments created by citizens to protect their rights. It has already 
been pointed out that, in the matter of development, individuals have rights 
whereas States have obligations. Development therefore implies a limitation 
on the right of States ”** 

Experts in the working group sought to overcome these objections by re- 
ferring to the principles of solidarity and interdependence between countries 
and noting that the right to development had a dual nature that included 
both collective and individual dimensions.” Developing countries argued 
that the supposed contradiction between the rights of states and the rights 
of citizens was illusory, pointing out that certain collective rights, such as 
self-determination, sovereign equality, and territorial integrity were already 
recognized in the UN Charter as the foundation of human rights.* In this 
view, collective rights were a necessary precondition for the realization of 
individual rights, especially with respect to economic and social rights: the 
right to development did not trump people’s rights but rather formed the ba- 
sis for their economic self-determination. Their position was later supported 
by the UN’s independent expert on the right to development, who observed 
that “logically, there is no reason to take the rights of a group or a collective 
(people or nation, ethnic or linguistic group) to be fundamentally different 
in nature from an individual’s human rights, so long as it is possible to define 
the obligation to fulfill them and for duty-holders to secure them.’®” 


304. THE IMPACT OF CIVIL SOCIETY AND DECOLONIZATION 


But it was precisely the ill-defined and ambiguous legal character of the 
right to development that caused the CHR’s U.S. representative to object that 
it would demean genuine individual rights, dilute and confuse the human 
rights framework, and prevent the UN from addressing existing violations 
(particularly in the Soviet bloc). Reagan administration human rights offi- 
cials argued that economic and social issues were simply not “rights—at least 
not in the traditional, Lockean sense of the word. .. . Unlike political rights, 
which are realized the moment the government stops infringing upon them, 
it is never clear when, if ever, governments will realize the right to education, 
the right to social security, or the right to development’? 

This argument raised a broader concern that recognizing a state’s right 
to development could empower authoritarian governments, many of which 
already had atrocious human rights records, to deny citizens their civil and 
political rights.” The delegate from the Netherlands cautioned that “the 
right to development should never serve as a basis for strengthening the 
position of a ruling elite who exploits the popular masses.”*! Along these 
lines, western states voiced suspicion that certain countries were seeking to 
enhance centralized authority, justify repressive development policies, and 
circumvent the established human rights system.” The United States warned 
that “enumerating endless ‘rights; such as the ‘right to development; which 
still has to be defined, demeans and threatens rights protecting the individual 
from official abuse without fostering economic and social development. The 
totalitarian nations often have recourse to the creation of new rights in order 
to hide the fact that their peoples have no political, civil, economic or social 
rights.’ The Finnish delegate, speaking on behalf of Denmark, Iceland, and 
Sweden, agreed with this claim and asserted: 


We are of the opinion that the questions of human rights will be distorted if the 
rights of States are dealt with under this label. The question of safeguarding the 
integrity of the human person against oppression and abuse of power by State 
authorities should be our main concern. We are worried that by elevating the right 
to development to a human right, the protection of the human person against op- 
pression by State authorities may be jeopardized.” 


Developing countries ridiculed this line of argument as a smoke screen that 
would enable the West to keep developed countries in economic subjugation 
and pointed out that the most corrupt and repressive anticommunist regimes 
counted on unstinting American support. The delegate from Mozambique 
declared that “by extending economic, financial, diplomatic and military as- 
sistance, the imperialists are keeping the developing countries in a permanent 
state of underdevelopment while aggravating their savage exploitation of the 
peoples of African, Asian and Latin American countries” The Colombian 
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representative denounced the pretext of using human rights concerns to 
reject the right to development: “Unfortunately some countries, very few, 
and strangely enough precisely those who claim a special right to make 
protestations about human rights violations throughout the world, without 
looking very far into possible causes— perhaps in order to avoid acceptance 
of any responsibility for such violations—are unable to recognize the right 
to development. Some of them even go so far as to oppose recognition of 
such a right?° 

Concerns about individual participation in national decision-making 
were not limited to western governments seeking to undermine the right to 
development and preserve their privileged economic position. The Secretary- 
General’s office prepared a study on the connection between human rights 
and citizens’ participation in formulating national development policy.” The 
study considered the right of political participation to be necessary for the 
realization of the right to development—“both for the transfer of political 
power to underprivileged groups and for economic and social development?” 
A growing activist movement was beginning to criticize development mega- 
projects that were imposed on local communities without their consent, 
denouncing both authoritarian national governments and unaccountable 
international funding agencies.” 

During the same period as the declaration on the right to development was 
being drafted, group rights, in particular the rights of indigenous peoples, 
were emerging on the UN’s agenda, despite opposition from the vast majority 
of states. Minorities and indigenous peoples in the Third World were making 
the same claims of exclusion and exploitation against their own governments 
as developing countries had made against the North, particularly with respect 
to damages resulting from large-scale development.’ NGOs present at the 
CHR during discussions on the right to development brought these issues to 
the attention of member states and government experts: “Important as the 
international aspect was, it was surely at least equally important to ensure 
that the right to development of the individual and of the disadvantaged 
communities in a society should receive equal emphasis.”’” But most states, 
including NAM countries, suppressed consideration of democratic participa- 
tion and group rights. As the Greek representative emphasized, collective 
rights referred only to states, not minorities or indigenous groups." 


The Question of Duty-Holders 


Western states were especially resistant to language that might trigger legal 
obligations to provide resources to the South. The Working Group of Gov- 
ernmental Experts on the Right to Development tried to legitimize the duty 
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of international cooperation by using the latest language of development 
discourse; its report stressed “the principles of solidarity and interdependence 
uniting developed and developing countries” and urged “as far as possible, 
non-reciprocal preferential treatment to developing countries in all areas of 
international co-operation.’ While some Third World countries continued 
to make extravagant demands for not only aid and technology transfer but 
also reduced western consumption and a halt to the arms race, the working 
group reports were already several rhetorical notches below NIEO standards. 
The longer the negotiations dragged on without results, the more accom- 
modating the working group became.!™ 

Industrialized states maintained that the duty to cooperate under the UN 
Charter and related international instruments referred strictly to voluntary 
acts by sovereign states and could not be invoked as the basis for legal obli- 
gations." The UK representative observed that “her Government, as one of 
the largest donors of development assistance, agreed that States should take 
steps to promote development, including that of the developing countries, but 
could not agree that that should become an obligation under international 
law?’!° The U.S. representative also downplayed the duty of international 
cooperation, observing that “of course the international community had a 
role to play, but the solution of social and economic problems was primarily 
the responsibility of Member States’! The Italian delegate rejected the ex- 
clusive focus on the Third World, noting that development was a continuous 
process that applied to industrialized countries as well.” 

For most poor countries, the duty to remedy past and ongoing economic 
injustice was the crux of the right to development. Mired in debt, lacking 
an industrial infrastructure, without enough technologically trained citi- 
zens, these states needed major capital transfers, that is, “non-reciprocal 
preferential treatment,’ to help them climb out of the poverty trap.’ The 
situation in Africa, which was suffering from civil wars, political turmoil, and 
famines after having endured the most devastating forms of colonialism, was 
particularly desperate." African countries were consistent proponents of an 
enforceable duty to aid; Senegal advocated that “to ensure the effective enjoy- 
ment of the right to development, the developed countries should accelerate 
the transfer of resources to the developing countries and guarantee them 
favorable treatment in the economic, trade and technological sphere?" 

The Soviet delegate cited figures that the United States received $80 billion 
a year from Third World countries during the period 1980 to 1984, dwarfing 
its direct aid budget, and asserted that “those facts cast a different light on 
the position of the United States delegation and the selfish reasons which 
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really prompted the adversaries of the right to development!” He insisted 
that in light of the unjust economic order, “the international community,’ 
meaning western governments, “has a duty to help the developing countries 
to escape from their disastrous economic situation, to free themselves from 
neo-colonial exploitation, to stem the outflow of their financial resources, 
to protect themselves against the plunder of transnational corporations and 
to resolve the serious problem of their external debt.”!! 

The working group also identified transnational corporations as key play- 
ers in guaranteeing the right to development. Many countries spoke out 
in the CHR against the role of foreign corporations not only in dictating 
economic policies but also, in the case of U.S. transnationals, in fomenting 
CIA-backed coups against popular governments seeking control over their 
own economies: Iran in 1953, Guatemala in 1954, and Chile in 1973.'* The 
Egyptian representative, who noted that transnational corporations had re- 
placed colonial powers in exploiting the resources of developing countries, 
stated this common sentiment: 


The inability of developing countries to guarantee the economic rights of their 

people is neo-colonialism, in the form of the monopoly exercised by the transna- 

tional corporation, which continues to play a dominant role in the world market, 

in the transfer of technology, in fixing the prices of raw materials produced by 

developing countries—which are kept at the lowest possible level—and the prices 

of manufactured goods from the industrialized countries, which are increasing 

every year." 

While the CHR provided a forum for Third World countries to denounce 
the injustices of the global economy, reaching agreement on the specific 
modalities of the right to development proved more challenging. Developing 
countries faced the paradox of having to convince the United States and its 
western allies to acknowledge that the postwar economic system they had 
carefully constructed was structurally biased and in need of reform or, failing 
that, convincing them to part with a small measure of economic advantage 
as the price for leaving the system intact. The Pakistani representative sum- 
marized the majority view in the CHR: 


The facts justify such an approach; the political independence to which developing 
countries have acceded during the past 30 years have not been accompanied by 
genuine economic development. Those countries, by dint of great sacrifices, have 
achieved growth rates of over 6 per cent; but their economic position in relation 
to other countries is worsening year by year, because they are caught up in an 
international economic system created by a small number of economically strong 
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countries, a system in their own image that serves their own interests. As long as 
that system continues the developing countries cannot develop in the full sense of 
the term. The right to development must therefore take account of that situation 
and postulate the necessity of reordering international economic relations on a 
just and equitable basis.!!° 

But what leverage existed for demanding such reform? NAM countries 
had collective diplomatic strength only outside of global decision-mak- 
ing structures. They were relatively powerless in the Security Council, the 
Bretton Woods institutions, and other western-dominated international 
financial agencies; the Soviet Union presented an alternative only in the 
military sphere. 

One way the CHR attempted to overcome northern objections to resource 
transfers was by linking disarmament and development.” Members of the 
working group advanced the argument that the arms race not only multi- 
plied conflicts around the world and thereby exacerbated poverty but also 
squandered enormous resources that could be used to overcome the financial 
obstacles Third World development faced.''* They therefore proposed that 
disarmament funds be used to fulfill the right to development. 

This proposal drew on a long history of failed UN initiatives to fund 
development through disarmament. After the 1962 Cuban missile crisis 
alerted the world to the imminent threat of nuclear war, ECOSOC released 
an influential report on the potential social and economic benefits of disar- 
mament, and the UN secretariat reported that rapid growth in developing 
countries could be financed with just 10 percent of the savings generated by 
halving global arms purchases.” Secretary-General Kurt Waldheim’s 1980 
report to the General Assembly noted that the basic needs of global society 
were held hostage to a spiraling arms race whose annual costs exceeded $500 
billion.” The Secretary-General’s preparatory study on the right to develop- 
ment reaffirmed that that the purchase of arms bore little relation to actual 
national security interests, damaged human development, and increased 
national debt burdens.’”! In 1987, just after the declaration on the right to 
development was adopted, the Secretary-General convened a seminar titled 
“The Relationship between Human Rights, Peace and Development”? 

However, the early 1980s was not an auspicious time for such ideas. In 
1983, President Ronald Reagan delivered his speech describing the Soviet 
Union as “the focus of evil in the modern world” and announced a new 
military program to weaponize space that was aptly titled Star Wars.’ 
Soviet representatives responded with furious attacks in all UN bodies: 
“The role of the State is being strengthened as an instrument of monopo- 
listic and militaristic totalitarianism, which exacerbates the arms race and 
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mortgages the future of mankind by introducing nuclear weapons in space. 
That militaristic machine provides its own people with disinformation and 
tries to enslave others.”!™* The arms race escalated to new heights, and CHR 
discussions on disarmament and development broke down amid renewed 
Cold War antagonism. 


Content and Implementation 


In 1985, the Working Group on the Right to Development presented a draft 
of the Declaration on the Right to Development to the CHR.” The final set 
of ten articles had something for everyone; it was broad enough to justify 
support by states yet included opposing views on almost every aspect of 
human rights and development. As framed in the declaration, the right 
to development was not so much a new human right as an affirmation of 
existing rights in the particular context of development with an emphasis 
on its social and economic aspects. Skeptics have noted that the outcome 
“reflects a range of compromises hammered out over a five year period and 
has succeeded more in restating and enshrining the competing and often 
contradictory visions of the different groups than in resolving them.”!6 

This was the price of consensus. The working group hoped to establish 
a precedent similar to the Universal Declaration whereby a nonbinding 
statement of principles by the international community would gain legal 
effect over time through unanimous endorsement and eventual recogni- 
tion in customary international law. But to ensure that western states did 
not vote against it, the draft softened the common demands for reparations 
and economic parity that once characterized the NIEO into toothless pleas 
for cooperation. While most developing countries were disappointed by the 
outcome, some, like the Chilean representative, preferred to look toward the 
future for a silver lining: “The situation was similar to that of the concept of 
a 200-mile limit for territorial waters, which had been launched in 1947 and 
which, 50 years later, had become an accepted norm of public international 
law.” 

Yet even with its greatly watered-down final content, the Declaration on 
the Right to Development failed to achieve the unanimous endorsement on 
which the working group had placed high hopes. The final General Assembly 
resolution was adopted on 4 December 1986 by a vote of 146 to 1, with 8 ab- 
stentions: Denmark, Finland, West Germany, Iceland, Israel, Japan, Sweden, 
and the United Kingdom.” The United States cast the sole dissenting vote 
after lobbying harder than any other country to remove objectionable ideas 
and force the final draft toward its image of individual rights. This effort was 
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remarkably successful because of the working group's desire to bring the 
superpower on board. One human rights scholar describes this strategy as 
“bait and switch” and argues that it has long been a defining characteristic 
of U.S. human right policy.” 

Many ideas the NAM favored find some mention in the final declaration. 
Article 1 refers to the rights of “peoples,’ although Article 2 makes clear that 
individuals are the main beneficiaries of the right to development.” Article 
3 declares that “states have the duty to co-operate with each other” but also 
that “states have the primary responsibility” for “the realization of the right 
to development.’ Article 6 insists that all human rights are “indivisible and 
interdependent” and that states should ensure the realization of both sets of 
rights in the development process.'* Article 7 urges states to “do their utmost 
to achieve general and complete disarmament”! Throughout the declaration, 
provisions are framed in the language of aspiration rather than obligation. 
Thus, states “should undertake necessary measures” to involve women in 
development (Article 8), and “steps should be taken” to enhance the right to 
development through policy and legislative measures (Article 10).'** 

On the critical issue of legal obligation, however, the northern countries 
won the day. The declaration is littered with references to rights and duties 
of all kinds, often in conflict with one another, but nowhere is it mentioned 
that former colonies or poor countries have specific rights to aid, trade, or 
any form of economic benefits or that industrialized states have any obliga- 
tion to provide such benefits. If a single theme could be extracted from the 
confusing verbiage surrounding the right to development, it would probably 
be that national governments are obligated to respect the full range of hu- 
man rights during the development process, whereas states in general have 
only nonbinding duties to help each other overcome obstacles to develop- 
ment.” 

Pakistan, which had been among the staunchest advocates of mandatory 
“non-reciprocal” aid and trade benefits for developing countries, recognized 
the essential weakness of the text: “Efforts to draft a consensus text of the 
Declaration have entailed the dilution and, indeed, the erosion of the nor- 
mative positions justifiably adopted by the non-aligned and the developing 
countries. Pakistan hopes that this demonstration of flexibility will not be 
construed as a sign of weakness and will be reciprocated by commensurate 
goodwill and co-operations.”!* 

A number of western scholars have attacked the right to development as 
an affront to the integrity of individual justiciable human rights despite its 
broad, nonbinding, and surprisingly noncontroversial character.” Others 
argue that its vague content and lack of clear definitions make enforcement 
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highly problematic.” But the main contribution of the right to develop- 


ment was that it overcame the divide between the political and economic 
dimensions of human rights and opened new spaces within and beyond the 
UN for placing human beings at the center of the development paradigm. 
Notwithstanding the bitter ideological disputes that marked the birth of the 
right to development, it was important because it returned human rights to 
the more holistic and integrated approach of the Universal Declaration. 

Once the General Assembly passed the declaration, the CHR turned to the 
issue of implementation. To prepare a study and make recommendations, the 
working group solicited the views of governments, specialized agencies, and 
NGOs. But after three annual sessions marked again by North-South divi- 
sions, members could not reach agreement on next steps and failed to adopt 
any concrete recommendations for implementation,’” and they requested 
through the CHR that the Secretary-General organize a global consultation.” 
In January 1990, the Global Consultation on the Right to Development as a 
Human Right convened in Geneva with a focus on integrating the right to 
development into the UN’s operational programs. The global consultation’s 
report noted that the main obstacle to development was “the concentration 
of economic and political power in the most industrialized countries per- 
petuated by the non-democratic decision-making processes of international 
economic, financial and trade institutions.’ It endorsed the participation 
of individuals and groups in the development process and emphasized the 
need to involve indigenous peoples who were traditionally deprived of any 
role in decision-making with respect to their territories.’ 

The global consultation’s most controversial and ambitious recommen- 
dation was that a high-level committee of experts be appointed that was 
mandated to conduct research on implementing the right to development 
through all UN programs concerned with human rights, development, and 
humanitarian affairs." To accomplish this, a network of liaison officers 
would be established within these programs with the aim of mainstreaming 
the right throughout the UN system. However, the high-level committee 
and its liaison officers were never established. The United States, the United 
Kingdom, West Germany, and Japan reaffirmed their view that the right to 
development concerned only the relationship between governments and 
their citizens and that the CHR was exceeding its mandate by addressing 
economic questions.’ Developing countries were not prepared to challenge 
this position and instead held out for a gradualist strategy in the hope of 
achieving consensus, which never materialized.‘ 

After this setback, the prospects for implementing the right to develop- 
ment dimmed considerably. During the 1990s, the CHR formed several more 
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working groups to examine various aspects of the right to development that 
added to the extensive literature on the topic but never successfully over- 
came western objections to implementation or moved the UN bureaucracy 
toward adopting significant programs. In 1998, ECOSOC appointed an in- 
dependent expert, Arjun Sengupta, to report on progress in implementing 
the right to development.” Sengupta prepared a series of comprehensive 
reports in an effort to overcome the continuing divide between the world’s 
most powerful industrialized nations and the vast majority of UN member 
states, to little avail.“ 


The Legacy of the Right to Development 


While the right to development stalled at the level of implementation, it 
made a high-profile appearance during the landmark 1993 World Confer- 
ence on Human Rights in Vienna, where it was affirmed as a fundamental 
right in the final declaration.'” But this affirmation came only after a show- 
down with Asian states that three months earlier, at a preparatory meeting 
in Bangkok, had declared the right to development as a collective right of 
states that could in certain circumstances trump individual civil and politi- 
cal rights. Western states, and many in the human rights movement, took 
the Bangkok Declaration to be a thinly veiled attack on the universality of 
human rights in the name of “Asian values” and denounced the misuse of 
the right to development.’ 

Relative to the old NIEO rhetoric, the Asian statement was mild, iden- 
tifying international macroeconomic policies as the underlying cause of 
economic inequity and poverty and inviting all countries to establish a just 
world order through international cooperation.’ Nevertheless, the Vienna 
Declaration emphatically rejected the implicit message of Bangkok: “While 
development facilitates the enjoyment of all human rights, the lack of de- 
velopment may not be invoked to justify the abridgement of internationally 
recognized human rights.’!? It urged “comprehensive and effective measures 
to eliminate obstacles to the implementation and realization of the Declara- 
tion on the Right to Development and recommend ways and means towards 
the realization of the right to development by all States:’!* In this way, the 
West’s perception that the right to development posed a threat to its agenda 
ended up enhancing its status internationally. 

The major success of the right to development, albeit mostly at the level 
of theory, has been its role as a bridge between the increasingly close dis- 
ciplines of human rights and development. The pioneering work of Indian 
economist Amartya Sen was crucial in establishing this nexus both in aca- 
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demic discourse and at the UN. His concept of human capabilities wedded 
rights values of individual empowerment and public accountability with a 
human-centered approach to development.’ A new generation of develop- 
ment economists advanced these ideas in a multidimensional paradigm that 
linked development with human rights and environmental concerns. This 
prompted the UN to adopt a strategy of “sustainable human development” 
that had important implications for development practice and field work." 
In 1990, the United Nations Development Programme (UNDP) published 
a series of Human Development Reports popularizing a people-centered 
view of the development process.” In 2000, UNDP chose “human rights 
and human development” as the annual theme of the Human Development 
Report.’ The report concluded that while human rights values were pushing 
development theory and practice to focus on vulnerable groups and recog- 
nize the importance of accountability, such advances were not yet having a 
measurable impact on the lives of the poor.'” 

The right to development has had markedly less success penetrating the 
citadels of global economic power: the Bretton Woods institutions and the 
WTO.'© The international financial institutions, which have predominant 
influence among national executives and in ministries of finance and plan- 
ning, where development policy is actually designed and carried out, rarely 
use human rights language, ideas, or practices.’*! Dialogues about human 
rights and development generally take place among UN officials and their 
counterparts at ministries of foreign and humanitarian affairs without lead- 
ing to meaningful results.’ In practice, the relationship between national 
governments and human rights institutions is still tangential to development 
policy. 

This can be seen most clearly in the latest international effort to combat 
poverty and promote human development. Announced with great fanfare 
by Secretary-General Kofi Annan, the Millennium Development Goals set 
benchmarks for states to achieve measurable progress in key social and 
economic sectors: eradicating extreme poverty; achieving universal primary 
education; promoting gender equality; reducing child mortality; improving 
maternal health; combating HIV/AIDS, malaria, and other diseases; ensur- 
ing environmental sustainability; and developing a global partnership for 
development.‘ The MDGs cover topics squarely within the human rights 
framework at a time when the UN is ostensibly committed to mainstream- 
ing human rights throughout all its programs. Goal number 8, for example, 
relating to a global partnership for development, has set seven targets and 
fifteen indicators relating to economic cooperation, debt, subsidies and tar- 
iffs, and access to drugs and technology.’ Yet somehow the MDGs manage 
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to disregard rights altogether, including the right to development, even as 
they set specific development goals and seek state accountability for meet- 
ing them.!® 

The CHR working group on the right to development has tried without 
success to involve itself in the MDG process, particularly around goal 8.166 
But the Bretton Woods institutions have been given the lead role in imple- 
menting the goals and meeting the targets and indicators. Midway toward 
the target date of 2015 for achieving the MDGs, it is already clear that most 
targets will be missed.’ Philip Alston, an independent expert on human 
rights and development, comments that while the MDGs and the human 
rights agenda have a great deal in common, “neither the human rights nor 
development communities has embraced this linkage with enthusiasm or 
conviction,’ instead appearing to “resemble ships passing in the night, even 
though they are both headed for very similar destinations.”! 

The trajectory of the right to development mirrors the broader trajectory 
of human rights as a whole. It burst into prominence with high expectations 
but quickly ran aground in the face of opposition from the world’s most 
powerful states. Just as human rights impinged on the sovereign preroga- 
tives of the great powers and their hegemony over the new world body, the 
right to development threatened the economic order the United States and 
Europe constructed to maintain their dominant global position. The Third 
World majority turned to human rights only after their bold ideas for a New 
International Economic Order stalled at the rhetorical level in the UN Gen- 
eral Assembly and collapsed at the material level with the onset of the global 
debt crisis. They demanded enforceable legal remedies to undo the scourge 
of colonialism and to offer protection from an unjust economic system. 

They obtained neither through the right to development, and from that 
perspective it must be judged a failure. The right was allowed to come into 
being only in a muddled state and lacking strength. In the twenty years since 
the Declaration on the Right to Development, inequalities between and 
within countries have literally exploded, creating unprecedented social and 
economic stratification between peoples and individuals. In 1999, UNDP 
revealed the astounding statistic that the assets of the three richest people 
in the world surpassed the combined gross national product of all least 
developed countries, home to hundreds of millions of people struggling to 
survive in extreme poverty.” 

There is another side to the story of the right to development: its value 
as a reflection of popular struggles for a better life yet unrealized. Lacking 
power, for the most part, to change people’s material conditions, it still 
stands opposed to the global economic forces that produce such egregious 
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forms of inequality and poverty. In so doing it represents the will of most of 
humanity. The history of the right to development makes plain that the most 
powerful nations are prepared, grudgingly, to recognize but not implement 
the right of everyone to a minimal (if not just) portion of the world’s riches. 
However, the principle itself can no longer be denied; despite many obstacles 
it has gained prominence inside and outside the United Nations. It remains 
available for the day when enough forces are gathered to make the promise 
of human rights real to human beings. 
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Human Rights after the 
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În this concluding chapter, we examine the broad trends that have affected 
human rights since the 1990s. In particular, we consider the latest and most 
troubling human rights paradox: Why does the overall system face a grave 
threat to its relevance under world conditions that, on the surface, appear 
to be more conducive than ever to cooperative conflict resolution and the 
implementation of a universal legal ethic? 

On the positive side of the ledger, the end of the Cold War and the rise 
of global communications and exchange have spurred significant advances 
in human rights. The apparent unconditional triumph of democracy put an 
end to a conflict that had distorted all areas of international relations. At 
the level of states, the end of ideological deadlock opened new possibilities 
to advance global peace and security through an enhanced commitment to 
international law. Human rights seemed a logical foundation upon which 
to build a more cooperative world. The conceptual unity of human rights 
was reinforced; it was again possible to return to the original holistic idea of 
human rights, linking notions of freedom and social justice. At the level of 
civil society, the new ideological space was filled by a veritable explosion of 
human rights discourse and activism. In every corner of the world, NGOs 
were established to fight for a broad range of rights, notably economic and 
social rights and women’s rights. At the United Nations, human rights were 
operationally “mainstreamed” throughout various programs and agencies 
in an effort to address the long-standing institutional weakness of human 
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rights implementation. The traditionally distinct fields of human rights, de- 
velopment, and security found a common language and common platforms; 
human development and human security became the buzzwords of the day, 
promoted at the conceptual level through the UNDP’s influential Human 
Development Reports. In short, with the demise of superpower rivalries and 
the unleashing of civil society energies, the world finally seemed prepared to 
advance the human rights system through the development of meaningful 
enforcement measures to protect the full range of people’s rights. 

From today’s perspective, this optimistic scenario tells only part of the 
story. The end of the Cold War did not, as it turns out, resolve the long- 
standing tensions and structural weaknesses that have bedeviled the human 
rights framework since its inception. The perennial obstacles of superpower 
manipulation and the shield of sovereignty in a state-based world system 
continued to thwart meaningful human rights advances. Even though hu- 
man rights was given higher priority at the UN, human rights remained 
dependent on voluntary state compliance with soft norms and policy targets. 
Moreover, the UN’s rhetorical commitment to human rights mainstream- 
ing was not matched by necessary changes in bureaucratic operations. Even 
the proliferation of NGOs had mixed results, giving rise to questions about 
representation, transparency, and governance in civil society movements. 

In our view, these problems do not, on their own, pose a major threat to 
the overall human rights paradigm or the prospects for its continued devel- 
opment. The emergence and consolidation of two new trends—neoliberal 
globalization and the war on terror—raise fundamental questions for the 
future. 

The rapid spread of economic globalization has shifted the predominant 
influence over social and economic policy from the state—where such policies 
were in principle subject to democratic control—to international institutions 
and transnational corporations. Neoliberal economic policies have increased 
the already wide gulf between rich and poor, while the WTO has explicitly 
excluded human rights values from the dominant global trade system. Thus, 
at the very moment when economic and social rights came to be accepted 
as a valid international concern, the means for their realization was ceded 
to nonstate actors that were relatively immune to political pressure and ac- 
countability. Enforcing these rights against state power had already been an 
uphill battle; now the obstacles were multiplied. 

The second major challenge has come through the war on terror, which 
reinforced the argument for the national security state. In many parts of 
the world, the trend toward democratic rights was undermined, decades of 
progress in advancing civil liberties were reversed, and the overall frame- 


31 8 THE IMPACT OF CIVIL SOCIETY AND DECOLONIZATION 


work of human rights was attacked as irrelevant to modern conflict—not 
only by authoritarian regimes but also by the United States and its western 
allies, upon whose financial and political support the UN depends for its 
very survival. The simultaneous weakening of state power to protect eco- 
nomic and social rights and the strengthening of state power to abuse civil 
and political rights raises a dark cloud over the capacity of the UN human 
rights system to secure its fundamental objectives. This has led to more open 
questioning, by states and NGOs alike, of the universality and efficacy of the 
overall human rights paradigm. As might be expected, popular support for 
the human rights idea, the bedrock of its enduring ideological power, has 
suffered as a result. This trend is especially pronounced in the Islamic world 
and the South as a whole. 

Predicting the future of human rights, or even assessing whether the hu- 
man rights glass is half full or half empty, is ultimately a matter of perspective. 
Our goal is not to be alarmist; there is a German expression, die lage war 
immer so ernst, that roughly means the sky is always falling. Nevertheless, 
it is our assessment that the human rights system, as currently organized, 
faces existential issues that must be squarely confronted. The universal hu- 
man longing for justice will not disappear; indeed, the need for a system of 
rules to resolve global conflicts seems more urgent than ever. However, the 
current human rights system may not be capable, at the most practical level, 
of fulfilling its raison d’étre under international conditions that are marked, 
on the one hand, by economic interdependence that transcends the borders 
of nation-states, and on the other, by growing ideological and military con- 
flict between these territorial polities. Whether the system will be reformed, 
replaced, or abandoned remains an open question. 

This conclusion covers five main issues: cracks in the 1990s image of hu- 
man rights success, the human rights implications of globalization, the attack 
on human rights associated with the war on terror, the recent establishment 
of the UN’s Human Rights Council, and future prospects for the human rights 
paradigm. Limitations of space and scope allow us to sketch these issues only 
briefly, with little historical detail or analytical depth. Moreover, topics such 
as globalization and the war on terror are inherently contentious and do not 
lend themselves to glib political consensus. Yet these are the defining forces 
of present times; it is not possible to assess the prospects for human rights 
without taking them into account. 


The Hollow Image of Success 


The end of the Cold War seemed to herald an auspicious period for human 
rights. The spread of ostensibly democratic governments throughout the 
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former Soviet bloc brought immense changes to the entire globe. In western 
political and intellectual circles, the feelings of euphoria unleashed by the 
stunning and unexpected victory over Soviet ideology and practice were 
expressed in popular arguments about the “end of history,’ premised on the 
irrevocable spread of democracy, rule of law, and human rights. The UN 
system in particular was gripped by a new sense of hope that the deadlock 
and paralysis characteristic of Cold War tensions might finally be lifted, al- 
lowing for a renewed commitment to the original principles and purposes 
of the international organization. Buoyed by the revitalization of democratic 
principles among its member states, Secretary-General Boutros-Ghali pro- 
claimed that “democracy is a thread that runs through all the work of the 
Organization” and that “human rights, equal rights and government under 
law are important attributes of democracy-” An international policy based on 
the merging of these principles seemed at last to be within the UN’s reach. 

With democracy as an overarching framework, the stage was set to in- 
tegrate the political and economic faces of human rights, long divided by 
ideology. For decades, the idea of human rights as an integrated paradigm 
had been frustrated by ideological divisions, among other factors. Yet the 
connection between human rights and development was a central, albeit 
unrealized, principle of the United Nations. The Charter linked “universal 
respect for, and observance of, human rights” with “economic and social 
progress and development” as fundamental concerns of the entire UN sys- 
tem.’ The Universal Declaration linked civil, political, economic, social, and 
cultural human rights as “the foundation of freedom, justice and peace in 
the world” After a long period of neglect, the fractures within human rights 
could be redressed by all three levels of the United Nations: the peoples of 
international civil society; the agencies, institutions, and operational pro- 
grams of the organization itself; and the community of states. 

As the debate over capitalism versus communism waned, interest in hu- 
man rights as a bridging ideology exploded, much as it had immediately after 
World War II. The number of human rights and advocacy groups, both in- 
ternational and local, increased exponentially. Through the activities of these 
groups, human rights became part of the local milieu in countries around the 
world—covered by the media, contested in political circles, and discussed 
by the general public. International instruments such as the Convention on 
the Rights of the Child and CEDAW were taken off the shelves, so to speak, 
and brought to bear on policy debates concerning an increasing range of 
issues, from child soldiers to domestic violence against women. ‘The rise of 
civil society activism had a direct impact on international standard-setting 
at the UN, not only through interventions with specialized agencies and hu- 
man rights treaty bodies but also at the landmark global gatherings of heads 
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of state throughout the 1990s. Mobilizing thousands of representatives from 
around the world, NGOs established a forceful parallel presence to states 
at the world conferences on environment and development at Rio, human 
rights at Vienna, population at Cairo, social development at Copenhagen, 
women’s rights at Beijing, housing at Istanbul, and food security at Rome." 
While these world summits have been criticized for emphasizing pomp and 
ceremony over substance, they did raise the global profile of human rights. 
This was due largely to the interventions of members of civil society groups, 
who proposed alternative texts, buttonholed state delegates, and lobbied for 
stronger human rights protections. Public pressure was particularly effec- 
tive at the World Conference on Human Rights in Vienna; the final decla- 
ration affirmed the interdependence and indivisibility of all human rights, 
linking them to other core UN principles on the grounds that “democracy, 
development and respect for human rights and fundamental freedoms are 
interdependent and mutually reinforcing?” It was also at Vienna that states 
agreed to establish the Office of the High Commissioner for Human Rights 
to coordinate UN human rights activities and programs, finally bringing to 
life an idea that René Cassin had proposed almost fifty years earlier. 

The new human rights—friendly atmosphere enabled Secretary-General 
Kofi Annan to take steps to address the critical gap between promotion and 
protection, requiring all departments to mainstream human rights through- 
out operational programs and making economic, social, and cultural rights 
a primary area of concern after decades of neglect. In 1997, he designated 
human rights as a cross-cutting issue in the overall reform of the UN system 
as a whole, declaring that “a major task for the future will be to enhance the 
human rights programme and integrate it into the broad range of activities?” 
The recognition that human rights was an overarching principle for all UN 
programs was meant to overcome the isolation of human rights institutions 
in a series of underfunded and undervalued UN outposts. 

The United Nations Development Group (UNDG), whose representa- 
tives come from a cross-section of UN agencies, was placed at the center 
of reform initiatives aimed at strengthening cooperation for development 
and implementing the right to development at the country level. Under the 
UNDG, interagency country teams have sought to ensure that operational 
programs emphasize human rights, promote awareness of human rights 
among the general public, encourage cooperation between governments 
and civil society, and propose legislative and judicial reforms. An enormous 
number of policy briefs, reports, and program guidelines have been published 
by the various agencies to highlight their commitment to and progress in 
mainstreaming human rights. It seems that no document is now complete 
without reference to human rights: 
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UNDP expresses its commitment to strengthen its support for all human rights— 
civil, cultural, economic, political, and social—in a holistic way, and to mainstream 
human rights into its work in support of sustainable human development.® 


The FAO strategy takes the right to food as its point of departure, stressing the 
importance of human rights, democracy, peace, and good governance, including 
effective decentralization, as essential to achieving long-term food security.’ 


UNICEF is mandated by the General Assembly to advocate for the protection of 
children’s rights, to help meet their basic needs, and to expand their opportunities 
to reach their full potential. 


The Office of the High Commissioner for Human Rights was given re- 
sponsibility for spearheading the integration of human rights into the work 
of constituent agencies and programs. By 2000, it found much to be pleased 
with: “Today, the entire UN system is committed to integrating human rights 
in development work, and every major donor and aid agency (bilateral, 
multilateral and private) has publicly committed itself to doing the same?" 
In a similar vein, the fiftieth anniversary of the Universal Declaration of 
Human Rights on 10 December 1998 was an occasion for celebration at the 
United Nations. From its modest beginnings in a nonbinding declaration of 
principles, the human rights system had expanded with astonishing rapidity, 
engendering a diverse global movement of activists, intellectuals, and civil 
society organizations in virtually every country. 

However, there was a significant flaw in this rosy assessment: If civil 
society, the UN, and even states were intensifying their commitments to 
human rights, where was the evidence in people’s lives? To what extent did 
the heightened prominence of human rights in global discourse enhance 
the well-being of people, especially those at the bottom rungs of society? In 
other words, do human rights matter, in the most practical sense? The two 
sides of this dilemma are illustrated in this UNICEF statement: 


Children’s rights are now higher on public and political agendas than ever before. 
... Non-governmental organizations and other actors in civil society have emerged 
as innovative and powerful voices for children’s rights. . . . States have acquired 
new impetus to achieving child survival and development goals. However, many 
children in developing countries are not in primary school and the majority of 
them are girls. Millions of children are severely or moderately malnourished or die 
every year of easily preventable causes. Hundreds of millions of children . . . lack 
access to safe water [and] are engaged in some form of labour.’” 


The point is not that the mere presence and persistence of human rights 
violations automatically condemns the human rights paradigm but rather 
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that the relationship between ideals and outcomes is fundamental in assess- 
ing the value of human rights as a program of human emancipation, albeit a 
gradual and progressive one. And from that perspective, it is hard to argue 
that the dramatic advance in commitments on paper has been matched by 
even marginal improvements in human rights conditions. In the rest of this 
conclusion, we will examine why this has been the case. Before turning to 
the key trends of globalization and the war on terror, we will discuss how the 
post-Cold War promise of human rights was undermined by the geopolitics 
of a unipolar world order and the recurrence of global ideological divisions, 
this time along North-South lines. 


Unipolarity 


The UN’s ambition to mainstream human rights was destined from the start 
to generate more rhetoric than effect. The UN bureaucracy was simply ill 
suited to implement the myriad policy declarations in concrete programs 
on the ground. But even had the agencies been capable of transforming 
their field operations, they possessed little in the way of incentives to induce 
state compliance with human rights. While the Bretton Woods institutions 
could impose a raft of conditions on indebted countries before approving 
new loans, what measures were available to the UN agencies? This again 
highlights the problem of implementation: the human rights system was 
designed from the start to not be enforced except through political means 
at the behest of powerful states.'* Under this arrangement, only changes at 
the level of states at the first UN could secure meaningful improvements in 
respect for human rights. 

This is why the end of the Cold War and its ideological divisions initially 
raised such high hopes inside and outside the UN. The apparent global 
consensus in favor of democracy and rule of law augured well for reforming 
the UN system to redress the lack of state accountability. But enthusiasm for 
tying the success of human rights to a unipolar world proved to be short-lived; 
the deadlock of superpower rivalry was replaced by the runaway geopolitical 
interests of one hegemonic power. In fact, the role of power politics as the 
final arbiter of human rights was, in certain respects, enhanced rather than 
diminished by the fall of the Soviet Union. U.S. support became the sine qua 
non for effective UN action on human rights, irrespective of considerations 
of impartiality. The contrasting treatment of Iraq and Rwanda illustrates 
this point. 

In retrospect, it should have elicited far more concern that the first major 


HUMAN RIGHTS AFTER THE COLD WAR 323 


act of a Security Council “liberated” from Cold War paralysis and human 
rights politics was to authorize military force against Iraq. The war resolution 
was produced after intense and open U.S. pressure on the Security Council, 
candidly described as bullying and bribing by Secretary of State James Baker.” 
Evidence purporting to show an Iraqi threat to Saudi Arabia was falsified 
and the size of its military exaggerated." Diplomacy was discouraged and 
UN resolutions were enforced aggressively, in marked contrast to U.S. dis- 
regard of international law violations committed by its regional allies, Israel 
in particular. For twelve years after the war, the United States and Britain 
effectively held the rest of the UN hostage to the Security Council’s policy 
of maintaining sanctions against Iraq—despite systematic impoverishment 
of the entire population—until Saddam Hussein's regime was toppled by a 
second invasion in 2003. One can only wonder what precedent might have 
been set for the new world order had the UN instead been empowered 
to pursue a multilateral diplomatic solution to the restoration of Kuwaiti 
sovereignty. 

The contrast with Rwanda could not be more pronounced. In the face of 
a deluge of credible intelligence from UN and other sources on the ground, 
both before and during the genocide, the Security Council refused to take 
action. The United States set the tone by deliberately refraining from using 
the term “genocide” during council discussion so as to avoid triggering a legal 
obligation to act under the genocide convention.'® Bowing to U.S. pressure, 
the UN Secretariat soft-pedaled the increasingly frantic calls for military 
intervention from its field staff, despite indisputable evidence of organized 
massacres. UN peacekeeping forces were denied the right to intervene to 
prevent mass killings, despite public appeals by its top commanders on the 
ground.” U.S. inaction was blamed on mission fatigue after the debacle 
of humanitarian intervention in Somalia. The killing did not end until the 
Rwandan government was ousted in a civil war, by which time the reputa- 
tion of the UN had suffered another blow. The Rwandan genocide was the 
first to take place under the watchful eye and with the full knowledge of the 
international community. 


The North-South Divide 


Even at the ideological level, the post-Cold War euphoria for human rights 
was short-lived; from many quarters, fundamental questions began to be 
asked about alleged imbalance in the human rights paradigm. China, Ma- 
laysia, Singapore, and other governments raised the “Asian challenge”: the 
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proposition that development should be prioritized over political freedom.” 
Western states and human rights activists alike dismissed this argument asa 
rationale for state repression—which it often was. At the same time, the Asian 
challenge called into question the western bias in favor of civil and political 
rights that had long defined the human rights system at the UN. Despite re- 
peated commitments to the interdependence of all rights, UN agencies and 
international NGOs focused their criticism almost exclusively on political 
rather than economic oppression. The contrast between the economic suc- 
cess of the politically autocratic Asian tigers and the economic debacle of 
most developing countries locked into the model of formal democracy and 
neoliberalism has been dismissed as irrelevant by the conventional human 
rights paradigm. This raises the question of whether China should continue 
to be singled out as one of the world’s worst human rights violators when its 
economic and social policies have raised hundreds of millions of people out 
of poverty. Is this exclusive emphasis on political freedom and progress an 
accurate or distorted reflection of most people’s core values and beliefs? 

A similar ideological challenge arose from within the human rights move- 
ment. NGOs and activists from the South decried the Eurocentric origins of 
human rights and domination of the field by northern-based international 
NGOs.” Many had first turned to human rights to fight local forms of tyr- 
anny and hypocrisy, only to grow disappointed and disillusioned by double 
standards within the human rights movement. They called for cross-cultural 
dialogue, if not radical transformation, to rescue the universal basis for hu- 
man rights from overt Eurocentric biases.” The rise of activism in developing 
countries helped break the northern stranglehold on human rights discourse 
and practice, but neither compelled significant changes in the human rights 
system nor led to a process of meaningful reevaluation. Instead, northern 
funding agencies and international NGOs discovered the virtues of North- 
South partnerships while failing to address the deeper critiques. 

In our view, this reflected a form of myopia within the human rights move- 
ment, an excessive instinct for self-preservation. There was a sense that the 
future of the human rights paradigm rested on touting the success, such as 
it was, of the existing model without taking into account growing doubts 
about its hollow core that were expressed by well-wishers and detractors 
alike. The concrete historical and political processes underlying the devel- 
opment of human rights at the UN remained largely hidden from view and 
effectively forbidden from discussion. In particular, the question of “design 
flaws”—structural weaknesses in the UN’s human rights model—were not 
part of the accepted discourse. Protecting the image of universality and 
impartiality became more important than addressing and incorporating 
legitimate concerns about the reality of these concepts. 
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Globalization and Free Trade 


Perhaps the fundamental critique of the existing human rights paradigm, 
which has been leveled primarily but not exclusively by states and activists 
from the South, has been its failure to seek the social and economic justice 
that was promised in the Universal Declaration and a host of subsequent 
instruments. The recent acceptance of human rights mainstreaming has op- 
erated at the rhetorical level without impacting the lives of the vast majority 
of humanity. In particular, the neoliberal economic model—the Washington 
consensus—that has transformed the global economy appears at best indif- 
ferent and at worst hostile to a human rights approach.” In this context, it is 
important to examine the human rights implications of globalization in its 
most practical manifestations. Two broad trends suffice to present the main 
human rights dilemma. The first trend concerns the ideological and histori- 
cal expansion of the Washington consensus, initially imposed on indebted 
counties by the Bretton Woods institutions, and the second concerns the 
recent development of binding international free trade law enforced by the 
WTO in disregard of human rights values and norms. 

While globalization is a term that means many things to many people, 
we understand it as the process of integrating local economies into a global 
economic system with relatively unimpeded capital and trade flows spurred 
by new communications technologies and a framework of international law 
that promotes free and open access to the market.” This is not a neutral 
process guided by the invisible hand of the global market; its expansion was 
made possible only through the direct intervention of the richest countries 
of the world.” Indebted countries were required to adopt a uniform package 
of neoliberal policies aimed at privatizing local industries, opening markets 
to unregulated foreign competition, and eliminating social subsides.” 

This phenomenon has impacted the realization of human rights, particu- 
larly economic and social rights and the right to development. Yet human 
rights, which are meant to represent the highest normative values of global 
society, are explicitly excluded from the legal and policy frameworks of glo- 
balization.” In effect, human rights are considered irrelevant to a process that 
has a decisive impact on the socioeconomic well-being of virtually all human 
beings. Thus, at the very time that the UN has taken steps to interlink rights 
and development, the global forces that shape economic policy at national 
and local levels have imposed a separation between the two. 

If human rights are to have any meaning in social and economic affairs, 
how can their exclusion from global policy be understood and justified? In 
our view, the only legitimate rationale for such separation is the argument 
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that the Washington consensus is the only viable economic model for se- 
curing growth and development and the consequent realization of human 
rights in the global economy.” In other words, in this rationale, human 
rights do not have to be taken into account because proper application of 
the Washington consensus will automatically produce outcomes consistent 
with human rights. 

There are several difficulties with this position. For one, it contradicts 
the well-established historical record of national growth and development, 
even in the latter part of the twentieth century. It is beyond dispute that the 
successful economies of Europe and the United States have relied on a high 
degree of state management and protection of national industry—not to 
mention outright expropriation of foreign assets during centuries of slavery, 
imperialism, and colonialism. The recent example of the East Asian “miracle” 
is even more telling. A substantial body of academic work demonstrates that 
the industrialization achieved in recent decades by Japan, Taiwan, Hong 
Kong, Singapore, South Korea, and now China was the result of policies that 
are completely antithetical to the Washington consensus.” These policies 
included tariff and trade barriers to protect local industry; heavy investment 
in human capital and social sectors, especially public education and housing; 
regulations to boost technology transfer and channel credit toward favored 
industries; high enforced savings rates; and laws to discourage short-term 
speculative domestic or overseas investment.” For example, South Korea 
in the 1960s prohibited exports of more than 1 million U.S. dollars without 
government permission on pain of penalties ranging from ten years’ impris- 
onment to death, while the government of Hong Kong used state owner- 
ship of land as a budgetary mechanism to enable the delivery of a relatively 
extensive welfare system based on access to public housing.” 

Another difficulty with the Washington consensus is inconsistent applica- 
tion. Wealthy and powerful countries have insisted on forcing open global 
markets in those areas in which they enjoy a competitive advantage (i.e., 
manufactured goods and merchandise, intellectual property and services) 
while retaining trade barriers and national subsidies in areas in which they are 
at a competitive disadvantage (i.e., agriculture and textiles). Poor developing 
countries are thus doubly disadvantaged. Such hypocrisy in practice, which 
continues to distort the free trade system even today, has no principled basis 
outside of power politics. It is difficult to escape the conclusion that the ideol- 
ogy of free trade masks the underlying reality of economic exploitation, with 
powerful countries deploying the Washington consensus to impose favorable 
terms of trade without having to use gunboat diplomacy.” As Joseph Stiglitz, 
former chief economists of the World Bank, has observed: “The critics of 
globalization accuse Western countries of hypocrisy and the critics are right. 
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The Western countries have pushed poor countries to eliminate trade bar- 
riers, but kept up their own barriers, preventing developing countries from 
exporting their agricultural products and so depriving them of desperately 
needed export income’? 

The most damning indictment of the Washington consensus lies in its 
impact. The failure to deliver sustainable or equitable growth in countries 
that have adopted structural adjustment is well known and well documented 
in development literature, though acceptance of this evidence is still resisted 
in neoliberal policymaking circles.” Stiglitz has accused the Bretton Woods 
institutions of denying the extent of these failures in order to maintain the 
stability of the global system.** In Sub-Saharan Africa, which has been forced 
to adopt an extreme form of neoliberal restructuring, the results have been 
dismal: an annual loss of $6.5 billion during the 1980s, which is more than 10 
percent of regional GDP, and rapidly declining terms of trade under a strict 
commodity-export model.” These trends can be seen in global statistics as 
well. In the twenty years since the Washington consensus emerged as the 
unchallenged economic paradigm, there has been an unprecedented con- 
centration of wealth and power in the hands ofa small minority of humanity, 
an unprecedented explosion of inequality between rich and poor nations as 
well as within nations.” The facts and figures are difficult to reconcile with 
an economic model meant to advance development and human rights for 
all. According to the UNDP’s 2005 Human Development Report on globaliza- 
tion and inequality, “The world’s richest fifty individuals in the world have a 
combined income greater than that of the poorest 416 million. The 2.5 billion 
people living on less than $2 a day—40% of the world’s population—receive 
only 5% of global income. The richest 10%, almost all of whom live in high 
income countries, account for 54%?” 

Perhaps the greatest irony of the Washington consensus is that what is 
called free trade was literally forced on poor nations through economic 
coercion: governments faced the “choice” of submission to structural ad- 
justment or economic collapse. Postcolonial states that won independence 
through national struggle inherited economies damaged by colonialism 
and war. After failing to win reparations at the UN, secure a legal obligation 
from the North to assist them economically, or establish a New International 
Economic Order, they turned to the international financial system for help.** 
The loans they obtained were often squandered by corrupt and authoritarian 
regimes on ill-conceived development projects. The oil-price shocks and 
falling commodity prices of the 1970s triggered a debt crisis in the 1980s, 
but it was the response of the Bretton Woods institutions that ensured the 
globalization of an extreme neoliberal economic model.” 

Rather than accept a measure of responsibility for channeling huge loans 
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into bad projects with no accountability, the international financial institu- 
tions adopted the policies of “good governance” and “structural adjustment.” 
This approach required all governments, regardless of whether they were in 
power during the years of profligate borrowing, to accept a standard package 
of political and especially economic “conditionalities” to avoid bankruptcy: 
eliminate barriers to foreign investment and free trade; end industrial pro- 
tectionism; deregulate price and wage controls; reorient agriculture and raw 
materials toward export; tighten credit and money supplies; slash public 
spending; eliminate social subsidies in food, health, education, and housing; 
and, of course, prioritize the servicing of debt. 

Governments had no leverage to refuse; without additional credit, their 
heavily indebted economies would collapse. The disintegration of the Soviet 
Union and the wave of privatization that swept across Eastern Europe in the 
early 1990s reinforced the Washington consensus as the only game in town. 
The growing international acceptance of economic and social rights and the 
right to development, epitomized by the UN’s efforts to mainstream human 
rights in development, were thereby consigned to practical irrelevance. Jan 
Pronk, former Dutch minister for development cooperation and UN assis- 
tant secretary-general, aptly described the marginalization of rights within 
globalization: 


The forces of globalization have become so strong that this paradigm [the rights- 
based approach to development] eroded. The idea of good governance came instead: 
good governance as defined by the West again on the basis of the Washington con- 
sensus, everywhere in the world the same, irrespective of the specific circumstances 
of the country concerned. Good governance also was a precondition for develop- 
ment and as a precondition for development assistance rather than as an objective 
and as a possible outcome of development policies assisted from outside.” 


As Pronk observed, it is not simply that human rights were violated under 
neoliberal globalization but that the overall concept of human rights was 
superseded and, in effect, “disappeared” Victims of globalization were de- 
prived of the ideological and moral force of human rights as a tool to change 
their conditions. The accumulated injustices associated with globalization 
eventually gave rise to various forms of organized resistance, including hu- 
man rights activism, compelling the Bretton Woods institutions to address 
environmental and social impacts.“ They were less accessible and accountable 
to popular pressures than states, though, having been deliberately separated 
from the UN in 1947 precisely as a shield against such pressures. 

However, it was not until the establishment of the WTO following the1994. 
Uruguay Round of the General Agreement on Tariffs and Trade (GATT) 
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negotiations that the divide between human rights and global economics 
became an entrenched feature of international law. The Bretton Woods 
institutions imposed the Washington consensus on poor countries through 
bilateral arrangements and contractual agreements: in the 1980s, the num- 
ber of structural adjustment loans increased from 7 to 187.” In contrast, 
the WTO rules applied automatically to all member states; this was a truly 
global system of international economic law with powerful mechanisms of 
implementation. Until 1999, when the political emergence of mass anti-glo- 
balization protest at the “Battle of Seattle” slowed the incorporation of vari- 
ous trade agreements within the WTO mandate, many aspects of neoliberal 
trade, finance, and investment became enforceable international law.” As an 
international jurist comments: “From its imperfect beginning in the GATT 
1947 to its current apotheosis in the WTO, the revolution in international 
economic law means that more aspects of the international economy are 
regulated through treaty-based rules than at any previous time, rules with 
less room for state discretion and unilateral action than at any prior time, 
and under the adjudicative supervision of stronger institutions than at any 
other time? 

The conflict between human rights and trade arises from a fundamental 
divide in their respective values, laws, and means of implementation in the 
current international system. The philosophical basis of human rights is 
deontological. In other words, human rights are ends in themselves; they 
do not derive their value from a utilitarian or instrumentalist calculus. As 
one commentator explains, “What is central about human beings is not 
their tendency to rationally maximize their self-interest, but their intrinsic 
human dignity and worth.”* In contrast, the neoliberal model of economics 
is based on achieving maximum economic efficiency through the specific 
mechanism of removing barriers to the free flow of capital and goods (even 
though labor remains imprisoned within the nation-state, contradicting one 
of the essential pillars of capitalism as theorized by Adam Smith and David 
Ricardo). Values that do not relate to efficient commercial exchange are 
viewed as outside the scope of, and even hostile to, the purposes and vision 
of trade law; they therefore find no formal recognition in the regulatory 
framework of international trade. In theory, defenders of free trade insist 
that human rights and environmental concerns will be achieved as automatic 
results of trade liberalization and free markets, assuming that people vote 
with their pocketbooks to prioritize these values. But in practice, the evolving 
free trade jurisprudence has consistently overturned democratically enacted 
human rights, labor, and environmental laws.“ The exclusion of so-called 
nontrade values from international trade law would not be so significant if 


330 THE IMPACT OF CIVIL SOCIETY AND DECOLONIZATION 


it were not for the fact that the reach of trade law has effectively superseded 
major areas of public interest law.“ 

From 1995 to 2000, 170 cases were brought to the WTO dispute settlement 
process, virtually all by the United States or Europe. In every case challenging 
environmental, human rights, or labor regulations, WTO panels have struck 
down these regulations for violating trade laws.” The legal playing field is far 
from level: WTO judicial procedures are confidential and closed to everyone 
except disputing state parties, and WTO judges have no training in human 
rights or environmental law. The following examples demonstrate how the 
WTO rejects as disguised protectionism any efforts to promote “nontrade 
values” through national law, even if such laws are enacted in response to 
pressure from citizens’ groups with no interest in protecting industry.” 

A Massachusetts law to deny public contracts to companies that do busi- 
ness with Burma, modeled on anti-apartheid laws, was held to violate WTO 
restraint-of-trade principles. Because WTO rules recognize only federal state 
parties, Massachusetts was represented before the panel by the U.S. govern- 
ment, which opposed the law in the first place. In 1996, Venezuela brought 
a case against the U.S. Clean Air Act to the WTO after the Venezuelan oil 
industry had failed in a similar challenge in U.S. domestic court.*! The WTO 
upheld Venezuela's argument that U.S. emissions standards put Venezuelan 
domestic refineries at an unfair disadvantage because their gas was not as 
clean as that produced in U.S. refineries. The fact that U.S. law reflected a 
democratic consensus to prioritize health and environmental concerns over 
cheaper gas was not deemed relevant by the WTO panel. Rather than face 
$150 million in trade sanctions, the U.S. changed its law to allow dirtier gas 
to come into the country. Another case with human rights implications 
was the Caribbean banana case, in which the United States challenged the 
European Union’s policy of granting trade preferences to bananas grown by 
former colonies. The WTO authorized the United States to impose $200 
million in countervailing duties, and the EU dropped its policy, resulting in 
loss of livelihood for thousands of Caribbean workers. In the beef hormone 
case, a WTO panel supported a U.S. challenge to the EU’s ban on the sale 
of beef with artificial growth hormones. Finding the ban an unfair restric- 
tion on trade in the absence of clear scientific evidence of the danger, the 
panel required the EU to open its markets to hormone-treated beef or face 
countervailing duties amounting to over $500 million. This ruling directly 
reversed the precautionary principle, a key environmental norm that permits 
restrictions on potentially harmful products unless there is clear scientific 
evidence that they do not pose a danger. 

From this brief survey, it can be seen that the UN human rights system 
and the institutions of globalization appear to occupy parallel universes. 
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Human rights make states the locus of accountability, at least in theory, but 
trade law has stripped states and their constituencies of the ability to exercise 
control over many aspects of socioeconomic policies. Human rights enjoy 
strong public support but few institutional means for implementation unless 
they have political backing from powerful states. Globalization and trade 
law have minimal public support yet enjoy extremely powerful enforcement 
mechanisms. Most important, globalization has played a decisive role in 
shaping socioeconomic conditions, whereas human rights remain sidelined 
and ineffective. Unless the human rights paradigm begins to systematically 
challenge the well-documented shortcomings of globalization and free trade, 
if only at the conceptual level of delegitimizing violations, it will continue 
the slide into irrelevance. 


War on Terror or War on Rights? 


The human rights system was already subject to increasing criticism when 
the attacks of 9/11 transformed the geopolitical landscape. The discourse of 
global security shifted almost overnight from a theoretical commitment to 
human rights and human development to one stressing the impending clash 
of civilizations. The international press carried predictions of a new world 
war between competing cultures and ideologies—theories put forward not 
by fringe elements but by the political, military, and intellectual leaders of 
the world’s most powerful nations, the United States in particular.” 

Ideas of justice have always been transformed in times of war. Human 
rights are no exception; they were incubated in the crucible of World War 
I and burst onto the scene during World War II. Throughout history, major 
military conflicts have not only redrawn geographic boundaries but have 
reshaped ideological lines as well. According to the script, victorious pow- 
ers put forward their moral ideology as the true universal standard that is 
intended to ensure that never again will atrocities be allowed to take place 
... until the next global conflict. 

This dynamic seems to be operative in the early stages of what former U.S. 
secretary of defense Donald Rumsfeld called the “long war” and the Penta- 
gon terms the GWOT—Global War on Terror.” This phrase encapsulates 
three key themes of the new conflict: it is global and unconstrained by the 
traditional boundaries of state sovereignty; it is a war requiring the mobili- 
zation of vast resources; and the “enemy” is an ideology and mindset rather 
than a territorial state, impossible to defeat by conventional military means. 
This indicates an ambitious transformation of the nature of war, which has 
a number of dramatic consequences for human rights. 

First, human rights ideas were enlisted in the war effort. As a result, the 
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meaning of concepts such as freedom and democracy became even more 
polarized. After 9/11, the axiom that one person’s terrorist is another person's 
freedom fighter came to symbolize a fundamental ideological divide, a gap 
that threatened not only the universality of human rights but the integrity of 
the UN as a whole. Second, human rights groups have reported significant 
increases in violations throughout the world in the name of counterterror- 
ism by greater and lesser powers alike. The United States, for example, has 
openly justified abuse of even previously sacrosanct rights such as freedom 
from torture and judicial due process.” Emboldened by the superpower’s 
example, many states have ramped up their own repressive apparatuses, re- 
stricted civil liberties, clamped down on domestic opposition, and prepared 
their militaries for the predicted conflict.” Third and most important, the 
entire human rights framework, and international law more broadly, has 
been attacked and undermined as irrelevant and incapable of dealing with 
the exigencies of the new war against terror.” The paradigm shift was so sud- 
den and dramatic that human rights advocates began to pose fundamental 
questions about the nature of these changes: “Did the events of September 
11, 2001 change the world forever? Is the possibility that a terrorist cell will 
detonate weapons of mass destruction in a large city so imminent a threat 
that the entire structure of international law and society must bend to the 
imperative of doing whatever is necessary to meet this threat regardless of 
the human rights consequences?”** 

The ideological tone of the war on terror was set within hours of the 9/11 
attacks. In an address to the nation that evening, President George W. Bush 
declared that “America and our friends and allies join with all those who 
want peace and security in the world, and we stand together to win the war 
against terrorism.’ It was not self-evident at the time that the attacks should 
be classified as war at a global scale; the UN and world opinion in general 
preferred to classify 9/11 as a crime against humanity prosecutable under 
existing international law. Compared to the power of Nazi Germany or the 
Soviet Union, Al Qaeda had virtually no operational capacity to inflict serious 
damage on either the United States or its allies, who together accounted for 
most of the world’s military might. On the contrary, in an age of “informa- 
tion war, the reach of Al Qaeda was and remains a product not of its actual 
and extremely limited military ability to strike targets but of a distorted 
perception of its power magnified by fear.®! This perception has been blown 
out of proportion by war rhetoric of the United States, whose access to and 
influence over global media dwarfs that of the militants. 

In addition to hyping the threat of terrorism, the U.S. government defined 
the conflict as a grand moral crusade. While warning that states “harboring” 
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terrorists were subject to attack—a dramatic departure from the traditional 
concept of sovereignty—the broader war was aimed not at states but at an 
abstract ideology. President Bush made frequent use of religious symbols, 
defining the conflict as a “monumental struggle of good versus evil; thereby 
echoing the apocalyptic perspective of Al Qaeda.” The use of theological 
language and the goal of eliminating evil reinforced the concept of an “end- 
less” war. Accordingly, the campaign against Afghanistan was initially termed 
“operation infinite justice” Such appeals for a modern form of holy war have 
created an atmosphere entirely inhospitable to respect for human rights. 

The phenomenon of increasing rights violations arising from counter- 
terrorism operations has been thoroughly documented by human rights 
groups.“ Most disturbing is the increasing use of domestic law to legitimize 
such violations—the legal model of a national security state. Many states 
have adopted legislation similar to the USA Patriot Act that expands the 
reach of government surveillance and monitoring; authorizes or condones 
interrogation methods that fall squarely within accepted definitions of tor- 
ture and inhumane treatment; criminalizes previously acceptable forms of 
political opposition, including peaceful dissent; restricts civil liberties, in 
particular the rights to free speech and free association; discriminates against 
noncitizens and minority groups, especially Muslims; eliminates or limits 
rights of habeas corpus and due process; and authorizes indefinite deten- 
tions without charge or trial, thereby establishing a presumption of guilt for 
anyone suspected of terrorist activities. 

Some of these security policies are enacted openly through parliamen- 
tary process and legislation; others are conducted by intelligence agencies 
operating without democratic oversight or public accountability. The special 
rapporteur for the Council of Europe has recently reported the existence of 
a “spider web” of secret relations between states in Europe, Asia, and the 
Middle East to facilitate a covert U.S. program of capturing, transporting, 
torturing, and detaining alleged terrorist suspects.” Such detainees are 
effectively “disappeared” without legal process, deprived of all rights, and 
stripped of their identities. These legislative restrictions and secret policies 
strike at the heart of the universal human rights corpus, undermining civil 
and political rights that have traditionally enjoyed the most protection in 
both international and constitutional law, especially among western gov- 
ernments and public opinion. Commenting on U.S. torture and detention 
policies, a British judge has written: “It is a recurring theme in history that 
in times of war, armed conflict, or perceived national danger, even liberal 
democracies adopt measures infringing human rights in ways that are totally 
disproportionate to the crisis’’® 
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It is often argued that sanctioning such abuse feeds the conditions and 
grievances that fuel terrorism in the first place, making the prophecy of the 
“long” war on terror a self-fulfilling one. But the damage is even more pro- 
found than that. Empowering governments to strengthen their repressive 
apparatus without legal constraint inevitably leads to their casting an ever 
wider net of repression, alienating previously law-abiding sectors of society 
and mobilizing popular opposition, which in turn requires ever greater 
measures of state control and repression—a familiar pattern of escalating 
violence.” But even these patterns of abuse are not the gravest challenge to 
human rights today. That honor is reserved for U.S.-led efforts to undermine 
the institutions, principles, and values of international law itself, based on 
the argument that the new global war is so threatening and the new enemy 
so evil that traditional legal protections must be discarded if ultimate victory 
is to be achieved. Understanding the roots of this profoundly ideological 
worldview is one of the keys to assessing the future prospects of human 
rights and the UN itself. 

It is now commonplace in intellectual and public circles to discuss the 
United States as a global empire, for better or worse.” Such open discussion 
of a previously discredited mode of geopolitics is the legacy of an influential 
group of “neoconservative” think tanks, diplomats, and intellectuals. After 
the Cold War, they proposed through a series of policy papers, research re- 
ports, and conferences that the U.S. monopoly on military might, buttressed 
by economic and ideological power, should be aggressively and openly de- 
ployed to reshape the world according to a “new American century?” The 
main geographic arena for extending the U.S. empire was the Middle East, 
the fulcrum for consolidating control over the Eurasian land mass.” This 
worldview saw Israel as the crucial strategic ally for transforming the region 
through a policy of regime change in such countries as Iraq, Iran, and Syria.” 
Even moderate “realist” political theorists, such as Zbigniew Brzezinski, 
advocated U.S. domination of Eurasia, albeit through international alliances 
and the tactical use of “soft power” like human rights in addition to direct 
military interventions.” 

The U.S. presidential elections in 2000 provided the opening for political 
theory to become political reality. Once in power, President Bush appointed 
partisans of the neoconservative doctrine of U.S. empire to key positions 
throughout the defense, intelligence, and security establishments. Under 
Defense Secretary Rumsfeld, the doctrine became official Pentagon policy, 
outlined in a public and controversial strategy to exercise “full-spectrum 
dominance” aimed at preventing any rival power or group of powers from 
challenging U.S. “unipolar hegemony” through tactics that include preven- 
tive war to eliminate threats before they gather momentum and the use of 
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nuclear first strike in a wide range of scenarios.” The relevant policy docu- 
ment declared: “Given the global nature of our interests and obligations, 
the United States must retain its overseas presence forces and the ability 
of rapidly projecting power worldwide in order to achieve full-spectrum 
dominances 

However, the established UN system of collective security and the legal 
regimes of humanitarian law and human rights stood in the way of U.S. 
designs. Apart from self-defense, military interventions required, in theory, 
Security Council approval based on legal norms that limit war to a measure 
of last resort.” Ever since the Nuremberg Tribunal, aggressive war has been 
prohibited and stigmatized as “the supreme international crime?” This is why 
many neoconservative legal theorists, including John Bolton, former ambas- 
sador to the UN (not to mention President Bush himself), have attacked the 
overall concept of international law and derided the UN itself as a useless 
anachronism unsuited for decisive actions in a dangerous world.” 

It is no secret that the U.S. government is pursuing major changes in 
international law. Even before 9/11, the United States had a track record of 
“exceptionalism’—standing outside the global legal consensus on such issues 
as the international criminal court, environmental protection and climate 
change, halting the spread of unconventional weapons, and arms control 
in general.®° The war on terror has provided a conceptual and ideological 
justification for directly attacking the laws of war and peace. President Bush 
remarked that “this new paradigm—ushered in not by us, but by terror- 
ists—required new thinking in the law of war”?! The new thinking included 
rejecting the accepted definitions of torture, denying the application of the 
Geneva Conventions to suspected terrorists, and dismissing the laws of war 
as, in the words of the nation’s highest law enforcement official, “quaint,” 
“undefined,” and “obsolete” 

The high-level Schlesinger panel, appointed in May 2004 by Rumsfeld to 
review the Pentagon’s detention operations, explicitly recommended drop- 
ping adherence to these laws: “The United States needs to redefine its ap- 
proach to customary and treaty international humanitarian law, which must 
be adapted to the realities of the nature of conflict in the 21st Century. In 
doing so the United States should emphasize the standard of reciprocity’ 
Under reciprocity, the United States presumably would be justified in sum- 
marily executing civilians. The ICRC issued an unusually sharp response: 
“The standard of reciprocity cannot apply to fundamental safeguards such as 
the prohibition on torture without accepting the risk of destroying not only 
the principle of law, but also the very values on which it is built.”** 

The United States is certainly not alone in seeking to shake off the con- 
straints of human rights and international law. China, Russia, Israel, Pakistan, 
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and a host of other countries have systematically violated rights in pursuing 
their domestic variants of the war against terror.” This trend is not necessar- 
ily destined to continue; a change in U.S. government could end the direct 
assault on the UN and its principles of collective security. But an enormous 
amount of damage has already been done to the reputation and prospects of 
the global organization. As at the height of the Cold War, human rights are 
again an ideological battlefield, and the UN is again a forum for sharpening 
rather than resolving these conflicts. Moreover, the bipartisan consensus in 
the U.S. political establishment to continue the war on terror rather than 
question its basic assumptions does not augur well for the future. While it 
is too early to write a eulogy for the human rights paradigm, its value and 
relevance have been profoundly challenged. The fallout at the UN can be seen 
in the increasingly politicized debates concerning human rights reform. 


Repairing a Sinking Ship 


On 15 March 2006, the General Assembly resolved to replace the Commis- 
sion on Human Rights, the principal UN human rights organ for the past 
sixty years, with anew Human Rights Council in order “to further strengthen 
the United Nations Human Rights machinery.’ The General Assembly vote 
followed the recommendation of a high-level panel on UN reform convened 
by Secretary-General Annan. The panel reported in December 2004 that the 
commission had lost “credibility and professionalism by maintaining double 
standards in addressing human rights concerns,’ and it concluded that many 
states had joined the commission “not to strengthen human rights but to 
protect themselves against criticism or to criticize others.”*’ 

The panel echoed a critique of the CHR made by the United States, other 
western states, and most human rights NGOs. Especially after being voted 
off the commission for the first time ever in May 2001, the United States 
develop an aggressive position that only “real democracies” should serve on 
the human rights body to prevent it from “becoming a protected sanctuary 
for human rights violators who aim to pervert and distort its work.” The 
U.S. reform priority focused on introducing criteria to exclude states with 
bad human rights records. According to this view, the CHR was a victim of 
its own success; since the Cold War, it had become more bold and effective 
in issuing country-specific condemnations of human rights abuses, taking 
“strong stands against abusers, both north and south .. . [and] establishing 
a system of independent monitors to probe torture, political killings and 
violence against women’? 

While this position exaggerates the CHR’s actual impact, given the lack 
of penalties or enforcement as such, it is true that targeted states developed 
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counterstrategies. In response to the political stigma of being labeled actual 
or potential violators, the so-called like-minded group of countries, led by 
China, Pakistan, Cuba, Indonesia, and others, entered the commission in 
recent years and blunted its critical edge. These countries were able to win 
seats due to the policy of regional bloc voting, in which regions forward 
one name for every pre-allotted slot and the uncontested candidates receive 
rubber-stamp approval from ECOSOC. 

On the other hand, the like-minded group blamed the western countries 
for manipulating and politicizing the commission, turning it into “an in- 
quisition tribunal for the rich” to judge and condemn southern countries. 
They denounced the double standards of their accusers for using the CHR 
to attack ideological enemies and defend allies, all the while enjoying the 
immunity of strong national powers. After all, apart from U.S. influence, it 
is hard to explain and justify the ritual condemnation of Cuba as among the 
most egregious violators in a world rife with repression and atrocities. China 
condemned the “intense politicization and confrontation” of human rights at 
the commission and called for “more soul-searching and less finger-pointing.” 
Cuba termed the CHR “a sinking ship, wrecked because of its growing lack of 
credibility and prestige” and accused the West of “the pernicious practice of 
imposing unjust resolutions against countries” that reflect “double standards 
and the impunity of the powerful.” 

It is noteworthy that both sides in the debate accuse the other of politiciz- 
ing human rights in apparent disregard of the fact that the UN system has 
been political from its inception; powerful states established human rights as 
moral principles useful for ideological attack rather than as legal standards 
enforceable through impartial institutions. After 9/11, the propagandistic 
use of human rights to support military actions further undermined the 
presumed neutrality of the human rights idea. The failure of the international 
community to address human rights violations due to economic globalization 
and the war on terror further polarized the human rights debate, leading to 
open warfare on the CHR. 

For most human rights proponents, the attempt to establish higher human 
rights standards for commission members is inherently appealing. However, 
it also exposes the contradiction of seeking political impartiality and consis- 
tency in a human rights system fully subordinated to the interests of sover- 
eign states ranked in an implicit hierarchy of geopolitical power. Moreover, 
using respect for human rights as a meaningful filter would exclude most 
UN member states outside of a handful of largely European countries and 
would also invite debates about what constitutes respect for human rights. 
For example, the Asian Centre for Human Rights recommended that not 
only standard targets of the West such as China, Cuba, Nepal, Russia, Sudan, 
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Zimbabwe, and Saudi Arabia be excluded but also the United States and the 
United Kingdom for illegally invading Iraq and other violations associated 
with the war on terror.” 

Based on a political acceptance that “there’s no way in the UN context 
that governments are going to impose [strict] criteria on themselves,’ Human 
Rights Watch has proposed “softer alternative” criteria: ratification of core 
treaties, timely human rights reporting, standing invitations to UN investi- 
gators, and promises to vote in accordance with human rights principles.” 
Yet one human rights scholar concluded that few states would pass even 
these limited tests.” 

After significant interstate debates, disputes, and negotiations, the actual 
reforms embodied in the new Human Rights Council were rather modest, 
reflecting a series of back-door compromises. The body was made subsid- 
iary to the General Assembly rather than to ECOSOC, giving it a somewhat 
higher political profile. Its size was reduced from fifty-three to forty-seven 
members, although the United States advocated a reduction to twenty-five to 
thirty members. Each candidate must garner an absolute majority of votes in 
the General Assembly, although standard behind-the-scenes politicking by 
regional blocs could undermine this procedure. Members are limited to two 
consecutive three-year terms rather than the de facto lifetime membership 
powerful states enjoyed in the CHR. It has the ability to convene year round 
and respond to emergencies rather than sitting for one fixed annual session. 
And finally, members can be suspended for “gross and systematic violations 
of human rights” by a two-thirds majority of the General Assembly.” 

The proposal for the council passed the General Assembly with an over- 
whelming majority, 170 in favor and 4 opposed (the United States, Israel, 
the Marshall Islands, and Palau). Most human rights NGOs supported the 
change as a marked improvement over the “regional politics and horse- 
trading” of the increasingly dysfunctional commission.” These undeniable 
improvements are largely procedural, however, and do not address the 
deeper problems with the human rights system at the UN—the imbalance 
between state sovereignty and the rights of individuals and groups, the lack 
of meaningful enforcement, the overall politicization of human rights by 
competing states, the lack of accountability for the institutions of globaliza- 
tion, and the growing repressive power of the national security state. While 
marginal improvements can be expected under the Human Rights Council, 
it is hard to escape the impression that too much attention is being paid to 
rearranging the deck chairs on the Titanic. 

Of far greater historical significance than minor shifts in the UN bureau- 
cracy is the position of the United States toward the new human rights body. 
Explaining his negative vote, Ambassador Bolton argued that the resolution 
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did not go far enough in reforming the system and failed to impose member- 
ship criteria to ensure that human rights violators would be excluded.” He 
then dropped a bombshell in announcing that the United States would not 
run for a seat on the new council, “the first time in more than half a century 
that the United States has chosen not to pursue membership in the United 
Nations’ principal rights organization.”” Bolton's rationale—“our leverage in 
terms of the performance of the new council is greater by the U.S. not run- 
ning”—was implausible given that the first council would set the procedures 
and policies for future sessions. 

It may be, as most commentators assume, that the real reason was that 
the United States feared it would not be elected to the Human Rights Coun- 
cil.” But it also may signal a decisive shift toward U.S. withdrawal from, and 
perhaps ultimately rejection of, the UN human rights project. Current U.S. 
foreign policy has already necessitated open rejection of fundamental human 
rights and humanitarian law principles. This trend is likely to continue unless 
the U.S. government backs away from its strategy of seeking unipolar global 
hegemony and extending direct military control throughout the Middle East 
and Central Asia. 

At the first election of the new council, on 10 May 2006, China, Russia, 
Cuba, Pakistan, and Saudi Arabia all won seats despite their dubious human 
rights records.” This was widely seen as defiance of U.S. pressure to exclude 
such countries.‘ Political and editorial opinion in the United States was 
negative.” Cuba, on the other hand, declared “a victory against the U.S. and 
against those who did not want Cuba to be elected... . The U.S. and some 
Western countries make judgments about human rights but they don’t look 
at their own human rights records?” 

How might the United States react if countries such as China and Cuba 
seek to subject U.S. policies, for example the unlawful detentions at Guanta- 
namo Bay, to scrutiny by the Human Rights Council? Under such a scenario, 
the United States could choose to make a clean break with a UN human 
rights system already denounced as corrupt and unable to reform itself. The 
impact on human rights more broadly would be enormous, potentially spell- 
ing the demise of the current paradigm or, conversely, freeing it from state 
domination to develop into a more popular constituency-based expression 
of universal justice. 


The Final Word? 


The creation of a human rights system founded upon the equal and inalien- 
able rights of each and every human person (both as individuals and mem- 
bers of recognized groups) carried within it the potential to transform the 
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world. People have always yearned for freedom, security, and social justice; 
the modern human rights system was the first to assert these values as the 
birthright of everyone everywhere. When the UN was first established amid 
a groundswell of public enthusiasm and interstate cooperation, it appeared 
that an enforceable system of global morality was within reach. Hersch 
Lauterpacht, one of the most renowned legal minds of the time, expressed 
a common hope that the time had finally come for all states to accept legal 
obligations to uphold the rights of humanity. He wrote in 1943: 


The sovereign national State, whether or not it be the permanent form of the politi- 
cal organization of man, is not an end unto itself, but the trustee of the welfare and 
the final purpose of man. In that scheme of things it would be for the international 
society to ensure the fulfillment of that trust through a fundamental enactment—an 
International Bill of the Rights of Man—conceived not as a declaration of principles, 
but as part of positive law, and part of the constitutional law both of States and of 
the society of States at large. 1° 

From the outset, human rights ideas have confronted the age-old dilemma 
of how to protect ethical principles in a world characterized by hierarchies 
and power imbalances both between and within states. Genuine realiza- 
tion of human rights beyond mere formal recognition would have required 
substantial transformation not only in the international system but within 
the domestic orders of every nation. Instead, human rights were built on a 
foundation of territorial nationalism and the supremacy of domestic juris- 
diction. Ostensibly based on the four pillars of peace, security, development, 
and human rights, the UN structure in fact protected state sovereignty 
and enabled the victorious powers to dominate the organization. As one 
observer commented, “The League of Nations and the United Nations were 
based on the meaningless Austinian fiction—the sovereign equality of all 
states—though the quantum of sovereign power in the present day world 
has become a ‘function’ of military resources?! 

Viewed through the lens of gross violations by states and nonstate actors 
of every stripe, it is tempting to conclude that the human rights idea has 
failed. In this perspective, the twin forces of globalization and the war on 
terror have merely exposed the flaws of a system that was bound, sooner or 
later, to crumble under the weight of internal contradictions. But the final 
balance sheet is not yet written. The rapid spread of human rights ideas, even 
if they lack effective means for enforcement, has changed the discourse of 
international relations and succeeded in creating a new consciousness and 
awareness throughout the world. While the proliferation of human rights 
instruments and institutions have not, in themselves, made a significant mark 
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on most people’s daily experience, the gap in enforcement has been taken 
up by civil society organizations and, more cautiously, by social movements 
representing mass constituencies. If we consider the extent to which human 
rights have “colonized” the globe in the span of just sixty years, it would be 
too early to discount the possibility that this ethical consensus, as close to a 
universal ideology as yet exists, might be reformulated to better reflect the 
cultural strengths and diversity of our interconnected planet. 

Through this book, we are adding our voices to many others that call fora 
more critical examination of the historical origins and impact of human rights 
at the United Nations—not to hasten their demise but to consider whether 
they can be reestablished on firmer footing in the future. In this way, we may 
still succeed in producing human rights principles, laws, and institutions 
capable of realizing people’s hopes and expectations for a better life. 
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